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Foreword

This volume is based on the presentations delivered at the international con-
ference on “Collective Guilt in Central Europe after the Second World War
and Now” organised by the Minority Policy Research Group of the Ludovika
University of Public Service (LUPS) in Budapest on 8 November 2023. The
focus of the conference was collective guilt and responsibility in our immediate
region, Central Europe, after the Second World War. This policy had long-term
effects not only on the demographic, especially ethnic, national and linguistic
diversity of the region, but also on legal relations through the confiscation of
the private property of ethnic individuals.

The conference aimed to contribute to the academic dialogue on the histor-
ical and international legal aspects of the post-W W I state policy of collective
punishment of ethnic groups, and to highlight and discuss its implications
for today’s Central Europe. We are grateful to the speakers and authors for
their valuable contributions both at the conference and in this volume. The
conference programme reflected a broad approach to the topic and succeeded
in exploring different interpretations of collective guilt.

Minority rights and minority policy are of great historical and contemporary
importance in Hungary and in Central Europe: there are 13 national minorities
livingin Hungary, and several million Hungarians belong to minorities beyond
our borders in the neighbouring countries.

Ludovika University of Public Service is one of the most important
knowledge centresin Central Europe in the fields of civil service, public admin-
istration, diplomacy, security, military, law enforcement, water management,
law enforcement and public safety.

At the Ludovika University of Public Service, minority issues have always
been an important topicin legal, social, human rights, security and international
terms. Human rights and minority policy issues are primarily the speciality of
the Faculty of Public Governance and International Studies, where minority
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issues are dealt with in several courses. The Doctoral School of Public Govern-
ance and International Studies welcomes dissertation topics related to human
rights and minority protection.

Minority issues are also included in our research portfolio. The researchers of
the Minority Policy Research Group (MPRG), the organiser of the conference,
also conduct research on the legal and political status of national and ethnic
minorities. The Research Group examines minority policy from national,
regional and global perspectives in the light of the new challenges of the 21*
century. This work is crucial because it assembles and shares knowledge of
different European disciplines and practices, and it also enriches minority
protection and minority policy making in new ways.

I am convinced that this volume will contribute to the international aca-
demic debate on human and minority rights and to a deeper understanding
of mechanisms of collective guilt in forming the legal and political landscape of
today’s Central Europe.

Gergely Deli
Rector of the Ludovika University of Public Service



Ivan Gyurcsik

Introduction

The Minority Policy Research Group of the Ludovika University of Public
Service was established in October 2022 by scholars and researchers — lawyers,
historians, sociologists, social scientists — of our university who are interested
in minority policy studies.

Several members of our research group are working on the issue of collective
guilt in our region from alegal, historical and social science perspective. This
was one of the reasons why we decided to organise an international experts
conference on the issue of collective guilt in our region after the Second World
War and to examine how it was dealt with in the different states after the
democratic changes of 1989—1990.

The other reason was that, besides good practices of reconciliation and
cooperation, there were cases where shadows of the past appeared in different
forms, reflecting elements of collective guilt. Therefore, we thought that it
would contribute to the academic discourse to invite experts and ask for their
views on different aspects of collective guilt and on specific cases in our region.

We focused on issues related to the Hungarian minority communities
in former and current neighbouring countries, Czechoslovakia/Slovakia,
Romania, Yugoslavia/Serbia and the Germans in Hungary.

Allow me to make a few introductory remarks. Since biblical times, we
have witnessed various forms of collective guilt, collective responsibility and
collective punishment, which have appeared through the 20" century to the
present, in world wars and post-war periods, and have been particularly linked
to totalitarian regimes.

After 1989, with the joining of the countries of the region to the Council
of Europe, the signing of bilateral treaties and the accession to the EU and
NATO, the issue of minority rights was ofhicially considered legally settled.

DOIL: https://doi.org/10.36250/01228_o1
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With the help of invited experts, we would like to present some examples
of the implementation of the principle of collective guilt against certain
communities in the region, from the post-World War II period to the difficult
reconciliation process after the democratic changes of 1989—-1990.

What happened after 1945 and then after 1989, and where are we now?

Majority nations and national minorities experienced freedom in
1989 together rather than apart, in opposition to each other in Central Europe.
Duringthe past hundred years, for the first time, an unprecedented opportunity
hasarisen to settle and rethink the relationship between majority nations and
national minorities within the framework of freedom and democracy.'

I would like to raise three issues connected to the question of collective
guilt: the need for apology, the practices of reconciliation and addressing the

issues of the past.

APOLOGIES

We would like to bring examples of apologies from the region, without going
into the types, forms, limitations, advantages and disadvantages of such acts.
We should be clear that if well prepared and accepted by all parties, it can
be the first step on the long road to reconciliation. Prior to an apology, it is
important that the party/parties acknowledge their own responsibility for
past grievances and contribute to the mutual building of trust through the
act of apology. Depending on societal, political or the historical context in
case of severe past grievances and wrongdoings, the failure to apologise may
perpetuate conflicts into the future.

I picked s examples from the region: from Hungary, Serbia, the Czech
Republic and Slovakia:

1

GYURCSIK 2021.



I.

N

INTRODUCTION 11

The Hungarian National Assembly expressed its apology concerning
collective grievances of the German minority in Hungary (1990).* Katalin
Szili, Speaker of the Hungarian Parliament, in November 2007 in the
Parliament, apologised for the deportation of Germans in Hungary.?
The National Assembly’s Resolution on the Day of Remembrance of the
Deportation of Germans in Hungary No. 88/2012 declared 19 January as
the day of remembrance.*

The Statement of the Serbian Parliament on 21 June 2013 condemned
the atrocities committed against the Hungarian civilian population of
Vojvodinain 1944-194s.°

The President of the Czech Republic, Véclav Havel’s address at Charles
University, Prague (17 February 1995) “Czechs and Germans on the Way
toa Good Neighbourship”, on the transfer of the German population.* On
24 August 2005, the Czech Government of Jiri Paroubek passed a resolution
apologising to all those who “actively fought fascism or suffered under Nazi
rule” during World War I1.7

The Slovak National Council adopted a Declaration on the expulsion of
Carpathian Germans (12 February 1991).*

35/1990. (I11. 28.) OGY hatdrozata magyarorszdgi német kisebbségkollektiv sérelmeinek
orvosldsarsl [Parliament Resolution 35/1990 (II1. 28.) on the redress of collective grievances
of the German minority in Hungary].

Museum Digital 202.1.

88/2012. (XII. 12.) OGY hatdrozat a magyarorszdg németek elhurcoldsdnak emléknapjirél
[Parliament Resolution 88/2012 (XIL. 12.) on the day of remembrance of the deportation
of Germans in Hungary].

Sesto vanredno zasedanje Narodne skupstine Republike Srbije u 2013 [Sixth Extraordinary
Session of the National Assembly of the Republic of Serbia 2013]. 21 June 2013.

Viclav Havel s. a.

Deutsche Welle 2005.

Vyhlasenie Slovenskej ndrodnej rady k odsunu slovenskych Nemcov Schvélené Slovenskou
ndrodnou radou uznesenimz 12. februdra 1991 ¢islo 78 [Statement of the Slovak National
Council on the expulsion of the Slovak Germans approved by the Slovak National Council
by Resolution No 78 of 12 February 1991].
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5. Theletters of the Hungarian and the Slovak Catholic Bishops’ Conferences
was read out during the Holy Mass on reconciliation and cooperation in
Esztergom on the 29™ of June 2006, the main message of the letters was:

“We forgive and ask forgiveness.”

The apologies of Presidents, Parliaments, Prime Ministers or church authorities
were important symbolic gestures. The time that has passed since these decisions
showed us their practical contribution to the reconciliation process.

PRACTICE OF RECONCILIATION

After 1989, parallel to the processes of economic and political integration in
Western Europe — after German unification and the break-up of the Soviet
Union — the Central European system of basic treaties and bilateral minority
treaties came into existence, in which Hungary sought to secure and expand
the minority rights of Hungarians living in neighbouring countries.

Reconciliation programmes initiated with neighbouring countries in the
context of Euro-Atlantic integration have been inspired by the experience of the
French-German reconciliation process'® (cross-border economic cooperation;
compilingajoint history textbook; youth links; networks of twin settlements,
etc.) and also by the Austrian-Italian type of solution, which resulted in
the South Tyrol model." But because of different historical and structural
conditions, foreign examples of reconciliation were applicable only partially.

Since the 1990s, these initiatives have been based on three pillars on the
Hungarian side:

Métraverebély-Szentkut Nemzeti Kegyhely 2006; Magyar Katolikus Piispoki Konferencia
2006; ENRS 1965; Polish History 1965; Reconciliation for Europess. a.

Chemins de Mémoire 2019.

Autonome Region Trentino—Sidtirol 1946.
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1. mutual historical reckoning
2. mutual recognition of the collective rights of minorities
3. elaboration of historical apologies, rehabilitation and restitution'

We expect with great interest the views of our experts on these issues as well.

The steps taken to reach this objective shows also a variety of possibilities,
let me mention one of them.

The Czech—German Future Fund started its activities in 1998 with the aim
of promoting mutual trust, meetings and cooperation between Czechs and
Germans. It was established by the German—Czech Declaration on Mutual
Relations and their Future Development of 21 January 1997."* It launched
a program for the Compensation of forced labourers and for the victims of
National Socialism. They had Working Groups e.g. on “Social and Economic
Policy”, “European and Foreign Policy”, “Dialogue without Taboos” and “Places
of Memory”, organised the by Czech—German Discussion Forum.

Other possible programs to increase mutual knowledge about the neigh-
bours, trust-building focusing on the younger generation, Joint Committees of
Historians, Cross Border Cooperation, partner cities, intense, civil dialogue,
joint history books could contribute to the process. We have to realise that
reconciliation is a long term process and it may take several years to reach the

satisfactory positive results.

TO ADDRESS THE ISSUES OF THE PAST

Let me give you only one quotation in conclusion from the complex set of
issues of the region:

“It is impossible to live freely, equally and fully with the feeling of unjust
punishment and wrongful accusation. Re-legitimising the post-war collective

12

BARDI 2023: 382.
" German—Czech Declaration on Mutual Relations and their Future Development of

21 January 1997.



14 COLLECTIVE GUILT IN CENTRAL EUROPE AFTER WWII AND NOW

punishment of our ancestors is not conducive to the desire to build a harmo-
nious country together, and this resolution will only create one dysfunctional
unworkable pseudo guarantee to a non-existent threat.”** These are the words
of one of the Hungarian politicians from Slovakia expressed in 2007 after
the National Council of Slovakia adopted its resolution on the inviolability
of post-war documents on the post-World War II settlement in Slovakia.”
The document, which condemned the principle of collective guilt but stated
that the post-war decisions of the representative bodies of the Czechoslovak
Republic and the Slovak National Council — which formulate collective guilt
of the Hungarians as well — are not the cause of discriminatory practice and
no new legal relations can arise on their basis today.

The representatives of the Hungarian minority suggested the adoption
of a similar document of moral apology as happened in 1991 in the case of
the Carpathian Germans by the Slovak National Council,** and suggested
in 2007 the adoption of a document on mutual reconciliation'” by both the
Hungarian and the Slovak Parliament to overcome the grievances of the past.
This step is still missing.

This is the case not only in Slovakia, we can find unsettled questions also
elsewhere.

There is room for the academic discussion to elaborate and contribute to
the creation of mutual conditions to help it happen. These steps can strengthen
our cooperation, our region as well during these challenging times.

Thank you for your kind attention, I wish you a fruitful discussion and
inspiring conference.

" Jbzsef Berényi’s statement. See CTK-SITA 2007.

Resolution 533 of the National Council of the Slovak Republic of 20 September 2007 on
the inviolability of post-war documents on the post-World War II settlementin Slovakia.
See lz] Szd, 1 April 1992: 4; see also Az MKDM és az Egyiiceélés képvisel8inek nyilatkozat-
tervezete a kollektiv blindsség elvének elitélésérdl, Pozsony, 1992. janudr 31: 427-428.
Infostart 2007.
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Alfred de Zayas

Collective Guilt and Collective Punishment

INTRODUCTORY REMARKS

The continued practice of branding other countries and peoples collectively
guilty for past or on-going crimes has not abated. The imposition of collective
punishment in the form of mass expulsions, blockades and unilateral coercive
measures’ entails retrogression in terms of civilisation and human rights. We
see the narrative of collective guilt and collective punishment in the context
of the wars in Ukraine, Nagorno Karabakh and now in Gaza. We seeitin the
practice of hybrid war in the form of unilateral coercive measures, wrongly called
sanctions, which invariably punish the entire populations of targeted countries
collectively and unjustly. Such punishment is an expression of the animus
dominandi of some countries that are intent on forcing other nations and
peoples into subordination by bullyingand terror. This is a form of neo-impe-
rialism or neo-colonialism, which has been recognised as such and condemned
by the United Nations General Assembly and UN Human Rights Council
on repeated occasions, most recently in Human Rights Council Resolution
48/7 “Negative impact of the legacies of colonialism on the enjoyment of
human rights”.*

From the moral and religious perspective, the concepts of collective guilt
and collective punishment contravene the imperatives of civilised existence,
which necessarily requires the practice of mutual respect, tolerance, forgiveness,

1

See UN General Assembly Resolutions 77/214 and 78/202, UN Human Rights Council
Resolutions 52/13 and 54/15. See also UN (s. a.a); WEISBROT—SACHS 2019.
UN Human Rights Council Resolution 48/7.

2
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reconciliation, the recognition of the brotherhood and sisterhood of the human
family,’ the hope for amodus vivend;i in friendship and international solidarity.*

From the historical perspective, collective guilt has been a ubiquitous
weapon in the cognitive warfare against perceived or imagined adversaries.
Among the bogusjustifications for holding whole populations responsible for
the crimes of their governments is the wrong premise that the people in the
targeted countries bear responsibility by tacitly accepting or even supporting
the crimes imputed to their governments. But can this be substantiated?

Over the ages, minority groups have also been accused of the most abstruse
crimes, e.g. causing disease or poisoning wells. Europe has a long history of
incitement against different peoples, including Jews, Roma, Sinti, Slavs,
“Untermenschen”, Germans, Serbs, Afghans, Muslims, Africans, migrants, etc.

Collective guilt frequently uses scapegoats in order to simplify the narrative
and hide the root causes of problems. It is easy to assign guilt to a particular
ethnic, linguistic or religious group. Yet, collective punishment has also
been directed against “heretics”, e.g. during the Albigensian crusades of the
12"—13" centuries against the Cathars in France, where punishment tended
to be indiscriminate. Among its many massacres, we recall the extermination
of the civilian population of the city of Beziers on 22 July 1209, where it is
reported that the papal envoy Arnaud Amalric said “kill them all, God will
know his own”. “Caedite eos. Novit enim Dominus qui sunt eius.” As many as
14,000 persons may have been killed, including the faithful and non-heretical
Christians who had unwisely refused to flee the city.

Most European wars show the impact of propaganda in making soldiers
and civilians alike hate the adversary, who is vilified and demonised. The
Thirty Years War saw massacres and atrocities based on collective punishment.
Catholics against Protestants, Protestants against Catholics. Eight million

Matthew 5—7; Matthew 6: 14-15: “For if you forgive other people when they sin against
you, your heavenly Father will also forgive you. Butifyou do not forgive others their sins,
your Father will not forgive your sins.” John 8: “Neither do I condemn you. Go, and from
now on do not sin anymore.”; FRICKE 2011.

*+  UN (s.a.b); UN 2023a.
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Europeans died. Interestingly enough, the Peace of Westphalia of 1648 was
not a peace of vae victis, was not a Carthaginian peace, but actually decreed
foramnesty and oblivion by virtue of Article 2 of the Treaties of Miinster and
Osnabriick.’

The War of the Spanish Succession was similarly vicious, ending with the
Treaty of Utrecht® of 1713. Alas, the autonomy of the Catalan people, which
was supposed to be respected, was crushed by the genocidal policies of the new
Bourbon King, Philippe d’Anjou, grandson of Louis XIV, who devastated
Barcelonaand established a terror regime of collective punishment against the
Catalan people.” The animus dominands of the Bourbon monarchy in Spain has
not abated, and three centuries after the Treaty of Utrecht, the Catalans still
want their self-determination and resent collective punishment from Madrid.

Many pogroms against Jews occurred in Europe during the Middle Ages,
the Renaissance period and the 18" century Enlightenment. Such mass violence
took place not only in tsarist Russia, Ukraine and Poland® during the 19" and
20" centuries, but also in Western Europe, where Jews were marginalised,
excluded, dehumanised, demonised, blamed for “desecration of the host”,
the black death of the 14" century and for other pandemics,” and subjected
to mass expulsion.

The collective guilt mindset is generated not only by governments, but
is aided and abetted by superstition and sometimes instrumentalised by
chauvinistic groups and organisations. It builds on popular myths and caters
to latent fears and insecurities in society. The incitement to hatred is waged
before, duringand after armed conflicts. Indeed, many wars have been preceded
by deliberate and systematic incitement to hatred of the adversary. Hitler’s

*  DEZAYAS 2000.

Full text of “The Peace of Utrecht: A Historical Review of the Great Treaty of 171314,
and of the Principal Events of the War of the Spanish Succession”.

7 ALCOBERRO I PERICAY 2010.

“From 1918 to 1921, more than 1,100 pogroms killed over 100,000 Jews in an area that is
part of present-day Ukraine.” TENORIO 2021; ARNOLD 2016; JUDGE 1995; WEINBERG
1992; ARONSON 1990.

>  GLAZER-EYTAN 2019; WINKLER 2005.
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war on the Jewish people was largely based on fake news and fake history, on
acaricature of the Jewish people. Alas, many Germans allowed themselves to
be indoctrinated. But many did not.

The Jews of the Warsaw ghetto suffered untold indignities until they rebelled
in May 1943. Atits height, there were 460,000 Jews in the ghetto, but gradually
the Jews were transported to extermination camps, notably Treblinka. The
Nazis were merciless in their destruction of the ghetto and the punishment of
the Jewish insurgents. Such hatred invariably breeds more hatred.

Collective guilt can turn against any group of people. Perpetrators can
become victims of a reverse collective guilt syndrome. After the end of the
Second World War, the Germans were held collectively guilty for Nazi crimes.
Revenge was overwhelming: 1415 million ethnic Germans were expelled from
their 700 year homelands in East Prussia, Pomerania, Silesia, East Brandenburg,
Bohemia, Moravia, Hungary and Yugoslavia, resulting in at least two million
deaths,'® some who were direct victims of violence, rape and even torture, and
those who lost their lives as a result of the expulsion, which was accompanied
by exposure to inclement weather, cold, lack of food and medicine."" This was
the greatest mass expulsion known in European history, and it was collective
punishment on a grand scale. There was no attempt to establish any personal
guilt, millions of anti-Nazis were expelled on the sole criterion of being German.
A purely racist measure backed up by decisions taken by Stalin, Churchill and
Roosevelt already at the conferences of Tehran and Yalta, and concretised in
the Potsdam Protocol of 2 August 1945. Even worse than the expulsion was
the decision signed in Yalta on 11 February 1945 by Churchill, Roosevelt and
Stalin to collectively punish the Germans by extracting from them “reparations
inkind”,"”* which were defined as the use of German labour, in other words, the
reintroduction of slave labour in post-war Europe. According to Kurt Bohme
of the German Red Cross, the Germans “recruited” and forcibly transferred to

10

REICHLING 1986; DE ZAYAS 1977; DE ZAYAS 1994: 155—156.
DEZAvAS 2012.
BARRON 1955: 979. See also BOHME 1965.

I
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the mines in the Uralsand Workuta, the “Verschleppten” suffered the greatest
losses among the Germans of the East, and as many as 40% of those abducted
never came back.”

The British publisher and human rights activist Victor Gollancz described
the treatment of the German civilians as follows: “If the conscience of men ever
again becomes sensitive, these expulsions will be remembered to the undying
shame of all who committed or connived at them [...]. The Germans were
expelled, not just with an absence of over-nice consideration, but with the very
maximum of brutality.”**

Robert Hutchins, President of the University of Chicago, deplored the
crimes being committed in the name of the victorious allies, commenting:
“The most distressing aspect of present discussions of the future of Germany
is the glee with which the most inhuman proposals are brought forward and
the evident pleasure with which they are received by our fellow citizens.”**

One would have thought that the enormity of the crime committed against
Germansin the years 1945 to 1949, just because they were Germans, would have
created a precedent to abolish forever the horror of mass population transfers.
Yet, in the 1990s, the world witnessed the obscenity of ethnic cleansing in Yugo-
slavia, which gave the UN Security Council the opportunity to establish the
International Criminal Tribunal for the Former Yugoslavia. Even the judgments
of the ICTY did not end our addiction to collective guilt paradigms. Whereas
in the 1940s and 1950s the Germans were universally seen as collectively guilty
for the Nazis, now in the beginning of the 21* century, many people perceived
the Serbians as collectively guilty for Slobodan Milosevi¢.

Collective mass expulsions occurred in September—October 2023 when
Azerbaijan forced the 120,000 Armenians of Nagorno Karabakh to leave
their millennial homelands and flee into Armenia.’® And today, as we read

" BOHME 1965.

"* GOLLANCZ 1946: 96.
" Time, 21 May 194s, 19.
SCHEFFER 2023.
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these lines, Palestinians are being expelled from their homes in Gaza, a matter
of genocide, currently before the International Court of Justice, which issued
provisional measures of protection on 26 January 2024."” What is happening
in Gazais not unlike what happened to the Jews of the Warsaw ghetto." When
the hapless Jews rebelled against the Nazi oppression, the Nazis exterminated
them. Today over 26,000 Palestinians have been killed, and there is no end in
sight. This is the second Nakba."

Alas, the spirit of collective guilt and collective punishment is not disap-
pearing from the world. We see collective punishment against entire civilian
populations in the blockades imposed against people considered unilaterally
by some countries dangerous or hostile. One of the worst expressions of
collective hatred is the imposition of unilateral coercive measures ostensibly
against governments, but in reality against peoples. Such unilateral coercive
measures constitute a new form of warfare, hybrid warfare, non-conventional
warfare — which kills as viciously as bullets. The principal practitioners of
UCMs are the United States, the United Kingdom and the European Union.
Such UCMs have been imposed on countries opposed to the unipolar world
demanded by the U.S. To make matters worse, those countries that impose
UCMs dare invoke human rights in order to justify the unjustifiable. It is
no less than a sacrilege, a blasphemy, to falsely accuse the victims of UCMs of
bearing responsibility for human rights violations. This moral reversal does
render the UCMs legitimate, but the tactic is aimed at making UCMs more
“palatable” by claiming that the measures are intended to bring about an
improvement in human rights observance by inducing a democratic change

of government.*

International Court of Justice (s. a.a).
Democracy Now 2023; LAIQ 2023.

¥ UN (s.a.c).

DEZAYAS 2021; JAZAIRY 2019.
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LEGAL PERSPECTIVES

In 1975, long before the phenomenon of ethnic cleansing in Yugoslavia,
I published an article in the Harvard International Law Journal, outlining
the necessity to adopt a convention banning mass expulsions.*'

I explained that from a legal perspective, the concepts of collective guilt
and collective punishment are contrary to general principles of law,** and
essentially negate the fundamentals of the administration of justice and the
rule of law, which stipulate the principles of human dignity, integrity of the
person and equality of treatment. In particular, collective punishment violates
Articles 14 and 26 of the International Covenant on Civil and Political Rights,
which stipulate the presumption of innocence, the requirement of trial and
judgment by an independent tribunal and the prohibition of discrimination.

The artificial concept of collective guilt is used to justify collective pun-
ishment,* as, for instance, the destruction of private property or the forced
transfer of populations.*® However, collective punishment is specifically

DE ZAYAS 1975. This article was subsequently published in Spanish and German trans-
lations.

Statute of the International Court of Justice, Article 38.

»  Cf. Article 6 of the 1977 Second Additional Protocol to the Geneva Conventions of 1949:
“2.No sentence shall be passed and no penalty shall be executed on a person found guilty
ofan offence except pursuant to a conviction pronounced by a court offering the essential
guarantees of independence and impartiality. In particular: (a) the procedure shall provide
foranaccused to be informed without delay of the particulars of the offence alleged against
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him and shall afford the accused before and during his trial all necessary rights and means
of defence; (b) no one shall be convicted of an offence except on the basis of individual
penal responsibility.”

The Practical Guide to Humanitarian Law (s. a.).

The study on the rules of customary International Humanitarian Law published by the
ICRCin 2005 prescribes that: “Rule 129: (a) Parties toan international armed conflict may

24
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not deport or forcibly transfer the civilian population of an occupied territory, in whole
or in part, unless the security of the civilians involved or imperative military reasons so
demand. (b) Parties to a non-international armed conflict may not order the displacement
of the civilian population, in whole or in part, for reasons related to the conflict, unless
the security of the civilians involved or imperative military reasons so demand.”
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prohibited in Article so of the 1899 and 1907 Hague Conventions on Land
Warfare, which stipulates:

“No general penalty, pecuniary or otherwise, shall be inflicted upon the
population on account of the acts of individuals for which they cannot be
regarded as jointly and severally responsible.”*¢

Article 46 stipulates: “Family honour and rights, the lives of persons, and
private property, as well as religious convictions and practice, must be respected.
Private property cannot be confiscated.”

Similarly, by virtue of Article 33 of the Fourth Geneva Convention of 1949:

“No protected person may be punished for an offence he or she has not
personally committed. Collective penalties and likewise all measures of
intimidation or of terrorism are prohibited. Pillage is prohibited. Reprisals
against protected persons and their property are prohibited.”’

Such war crimes must be investigated and prosecuted pursuant to Article
147 of the Convention.™®

Rule 130 provides that in connection with an international armed conflict, States may not
deport or transfer parts of their own civilian population into a territory they occupy.
Rule 131 prescribes that in case of displacement in the context of an international or
anon-international armed conflict, all possible measures must be taken in order that the
civilians concerned are received under satisfactory conditions of shelter, hygiene, health,
safety, and nutrition and that members of the same family are not separated.
Rule 132 states that in international and non-international armed conflicts, displaced
persons have a right to voluntary return in safety to their homes or places of habitual
residence as soon as the reasons for their displacement cease to exist.
Rule 133 finally prescribes that the property rights of displaced persons must be respected
atall timesand all places. Population movements sometimes lead individuals outside their
own country. In such cases, they are protected by international refugee law.
** THL Databases (s. a.).
7 Geneva Convention Relative to the Protection of Civilian Persons in Time of War of
12 August 1949.
*  Article 147: “Grave breaches to which the preceding Article relates shall be those involving
any of the following acts, if committed against persons or property protected by the
present Convention: wilful killing, torture or inhuman treatment, including biological
experiments, wilfully causing great suffering or serious injury to body or health, unlawful
deportation or transfer or unlawful confinement of a protected person, compellinga pro-
tected person to serve in the forces of a hostile Power, or wilfully depriving a protected
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All of this was highly relevant in the prosecutions before the ICTY of
Serbian and Croatian commanders for mass expulsions of Serbians carried
out by Croats in the Krajina and mass expulsion of Bosnians and Croatians
carried out by Serbs. Unfortunately, there was very little discussion about
the fundamental principles of human dignity and the right of all peoples to

self-determination.

THE MASS EXPULSION OF ETHNIC GERMANS IN 1945—1949

The right to one’s homeland is a human right.*” The right to national self-
determination, today recognised as jus cogens (peremptory international law), of
necessity must embrace the right to one’s homeland, because self-determination
cannot be exercised if one is driven from one’s homeland. Moreover, the right
to one’s homeland is a precondition to the exercise of most civil, political,
economic, social and cultural rights.’ The Germans of Bohemia and Moravia
(frequently referred to as Sudeten Germans), whose ancestors had resided there
for seven centuries, were denied self-determination in 1919, notwithstanding
their repeated appeals to the Paris Peace Conference, and notwithstanding
the recommendations of the American expert, Harvard Professor Archibald
Cary Coolidge, who at Paris proposed attaching the territories in question to
Germany and Austriain 1919.>' Whereas the Treaties of Versailles, St. Germain
and Trianon promoted the self-determination of Poles, Czechs and Slovaks,
this was done at the expense of denying self-determination to Germans and

person of the rights of fair and regular trial prescribed in the present Convention, taking of
hostages and extensive destruction and appropriation of property, not justified by military
necessity and carried out unlawfully and wantonly.”
»  KIMMINICH 1989; KIMMINICH 1990; DE ZAYAS 2001.
On 6 August 2005 the former UN High Commissioner for Human Rights, Dr. Jose Ayala
Lasso, said in Berlin: “..the right to one’s homeland is not merely a collective right, but
it is also an individual right and a precondition for the exercise of many civil, political,
economic, social and cultural rights.” See DE ZAYAS 1977: 404—406.
' Memorandum by Professor A. C. Coolidge. 10 March 1919.
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Hungarians. Judged by today’s standards, their claim to self-determination was
comparable to that of the Kurds, the Tamils, the Kosovars, the Abkhazians, the
Southern Ossetians, the Crimeans, the Sahraouis, the Southern Cameroonians,
the Bubis of Bioko/Fernando Po, the Luchuans of Okinawa,** the Sudanese
and many others.

Although the right to national self-determination was not part of per-
emptory international law in 1945, the expulsion of 14-15 million ethnic
Germans was already illegal by standards of the then applicable norms of
international law, and the treatment of the expelled Germans doubtlessly
entailed war crimes and crimes against humanity. The Hague Regulations on
Land Warfare appended to the Hague Convention IV of 1907 were applicable
during the Second World War. Articles 42—56 limit the powers of occupying
nations and guarantee protections to resident populations, in particular the
privacy, honour and rights of the family, as well as private property (Article 46).
Collective punishments are forbidden (Article s0). Thus, any mass expulsion
implies a major violation of The Hague Regulations. Moreover, pursuant to
the Martens Clause,’® which formulated minimal standards of warfare as early
as 1899, “cases not included in the Regulations” would necessarily have to be
judged in the light of the “laws of humanity”, which means that expulsions
of civilians, accompanied by mass killings and complete expropriation of
property would undoubtedly be illegal.’* The Martens Clause was then — as
the later Nuremberg War Crimes Tribunals illustrated — a binding principle
of international law. Therefore, those responsible for the expulsion of the

»  YouTube 2021.

»  'This particular achievement in international law, later cited in several international
conventions as well as judgments by international courts, was conceived by the Russian
Diplomat of German-Estonian heritage, an international legal authority, Friedrich
Fromhold Martens (1845-1909). See TICEHURST 1997.

The Martens Clause stipulates: “Until a more complete code of the laws of war has been
issued, the High Contracting Parties deem it expedient to declare that, in cases not included
in the Regulations adopted by them, the inhabitants and the belligerents remain under
the protection and the rule of the principles of the law of nations, as they result from the
usages established among civilized peoples, from the laws of humanity, and the dictates
of the public conscience.” Preamble to the 1899 Hague Convention II.



COLLECTIVE GUILT AND COLLECTIVE PUNISHMENT 27

Germans cannot invoke the then absence of specific international law on
population transfers in order to justify the expulsion. In his Ethics Baruch
Spinoza observed that “nature abhorsavacuum”.’ International lawyers agree
that there cannot be a “legal black hole” when it comes to the over-arching
principles of human rights law. Up until 9 December 1948, international law
did not contain a specific and explicit ban of genocide. Yet nothing could
make the Holocaust compatible with international law, even in the absence
of a positive norm of black letter law.

The mass expulsion of 14 million Germans cannot be interpreted as a form
of legal reprisal, for wartime reprisals can be undertaken only under very narrow
and well-defined conditions subject to principles of proportionality that under-
lie the international legal order. These conditions were not met at the time of the
earlier expulsions of ethnic Germans up until 8 May 1945. However, the bulk
of the expulsion took place after the end of the war, making the legal concept
of reprisal 4 priori inapplicable to this event. The expulsions furthermore
violated customary international law as well as treaty obligations protecting
minority rights assumed by Poland, Czechoslovakia, Hungary and Yugoslaviain
1919. The denial of the right to return of German refugees similarly constituted
violations of international law.

The verdict of the International Military Tribunal at Nuremberg rightly
condemned the expulsions perpetrated by the Nazis against Poles, mainly from
the Posen and Pommerellen (“Westpreuf8en”) regions and against Frenchmen
from the Alsace as war crimes and crimes against humanity.** International
law has per definitionem universal applicability, and therefore the expulsions
of ethnic Germans by Poland, Czechoslovakia, Hungary and Yugoslavia,
measured against the same standard, similarly constituted war crimes and
crimes against humanity.””

»  DESPINOZA 2005.

International Military Tribunal (Nuremberg), Judgement of 1 October 1946.

In his Memoirs, Konrad Adenauer writes: “Misdeeds have been committed loathsome
enough to stand alongside those committed by the German National Socialists.”
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Today international law is very explicit in prohibiting expulsions. Article
49 of the Geneva Convention IV of 12 August 1949, respecting the protec-
tion of civilians in time of war, forbids forced resettlement. Article 17 of the
second additional protocol of 1977 expressly prohibits expulsions even in
local, sovereign domestic matters. In peacetime, expulsions violate the UN
Charter, the Universal Declaration of Human Rights of 10 December 1948,
the Human Rights Covenants of 1966 and the International Convention
on the Elimination of All Forms of Racial Discrimination. Likewise they
breach the Fourth Protocol of the European Convention for the Protection
of Human Rights and Basic Freedoms, Article 3 of which reads: “1) No one
shall be expelled, by means either of an individual or of a collective measure,
from the territory of the State of which he is a national. 2) No one shall be
deprived of the right to enter the territory of the state of which he is a national”;
and Article 4 which stipulates “collective expulsions of aliens is prohibited”.
In war and peace, expulsion and deportation represent crimes within the
purview of international law. In accordance with Article 8 of the Statute of
the International Criminal Court of 1998, expulsions constitute war crimes,
and according to Article 7, they constitute crimes against humanity. In some
cases, they can amount to genocide pursuant to Article 6.

Under some conditions, expulsion and deportation can qualify as geno-
cide. According to Article IT of the UN Convention on the Prevention and
Punishment of the Crime of Genocide dated 9 December 1948, genocide is
defined by acts or actions intended to destroy a certain national, ethnic, racial
or religious group in whole or in part, by killing members of these groups or
by imposing unendurable living conditions or by committing offenses such
as mass expulsions. In the light of the “intent to destroy a national, ethnic,
racial or religious group” and the mental and physical stress accompanying
expulsions, they can be categorised as genocide.

This intention to wipe out specific populations was the goal of both Edvard
Benes in Czechoslovakia and Josip Broz Tito in Yugoslavia, a fact sufficiently
documented in their speeches and decrees. This mental prerequisite qualifies

the expulsion of the Germans from these countries as genocide. This opinion
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is strongly supported by prominent professors of international law including
Felix Ermacora and Dieter Blumenwitz.** The genocidal character of the
expulsions is underscored by the racial targeting of the victims, independent
of any personal guilt or responsibility. Indeed, the ethnic Germans were expelled
on the basis of their ethnic origin and not because of their personal conduct.
As a consequence, there is an obligation for everyone (“erga omnes”) not to
recognise the consequences of the expulsion. The pseudo-principle of the
“normative power of facts” is inapplicable in case of genocide or after a crime
against humanity. Here the general principle of law (ICJ Statute, Article 38)
ex injuria non oritur jus (out of a violation of law no right can emerge) takes
precedence.

The UN General Assembly, in its Resolution 47/121 of 18 December 1992,
categorised “ethnic cleansing”, which was then taking place in Yugoslavia, as
“a form of genocide”.” This Resolution was confirmed and strengthened by
many subsequent resolutions.* Even the ICTY categorised certain acts of
“ethnic cleansing” in the former Yugoslavia as genocide, namely the massacre
at Srebrenicain 1995. Inits judgment in the case of Bosnia and Herzegovina vs.
Federal Republic of Yugoslavia of 26 February 2007, the International Court
of Justice confirmed that the massacre of Srebrenica constituted genocide. On
the basis of this judgment, it can be asserted that the expulsion of the Germans,
accompanied by hundreds of thousands of murders and rapes, necessarily
constituted genocide, since the Russian, Polish, Czechoslovak, Hungarian
and Yugoslav politicians and military commanders manifested their intent to
destroy, “in whole or in part”, the German ethnic group “as such”. Moreover,
the manner of implementation of the “population transfer” was considerably
more severe and inflicted more casualties than the “ethnic cleansing” perpe-
trated in the former Yugoslavia. Certainly the killings that accompanied the
Briinn Death March, the massacres at Nemmersdorf, Metgethen, Allenstein,

*  BLUMENWITZ 2002; ERMACORA 1992.

3 UN 1992.

4 GA Resolution Nos. 48/143 of December 1993, 49/205 of December 1994, 40/192 of
December 1995, 51/115 of March 1997.
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Marienburg, Saaz, Postelberg, Aussig, Prerau, Filipovaand at several thousand
other places in addition to the massive number of deaths in the camps at
Lamsdorf, Swientochlowice, Theresienstadt, Gakovo, Rudolfsgnad and in
several hundred other camps constituted crimes against humanity and were
manifestations of genocidal intent.

The current genocide unfoldingin Gaza is a form of collective punishment
against the entire Palestinian population, who are being blamed for individual
crimes committed by Hamas officials. The “intent” to destroy them “in whole
orin part” is documented on pages 5770 of the legal brief presented by South
Africa to the International Criminal Court. The provisional measures order

of 26 January 2024 is based on this evidence.*

CONCLUSION

As the Israeliwar on Gaza progresses, it appears more and more that the intent
is to ethnically cleanse the area, to force the 2.4 million population of Gaza to
migrate to Egyptor Saudi Arabia. The UN Secretary General has called foran
immediate ceasefire in Gaza.** The High Commissioner for Human Rights
Volker Turk is in the Middle East trying to mediate.

Collective guilt does not exist. Collective punishment is contrary to every
system of law. Let us hope that the Palestinians and Israelis will find a 7modus
vivendi, and that all sides will abandon all thoughts of collective guilt of
Palestinians for the crimes committed by Hamas, and the thought of collective
guilt of all Israclis for the crimes committed since 1947 against the Palestinian
people by successive Isracli governments, and the crimes being committed
today by the Netanyahu regime.

What humanity most urgently needs is a change of mindset, a recom-
mitment to the spirituality of the Universal Declaration of Human Rights,
areadiness to break the vicious circle of reprisals and counter-reprisals.

#  UN 2024; International Court of Justice (s. a.b).

#  UN 2023b.
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In his drama Piccolomini, Friedrich von Schiller reminds us: Das eben ist
der Fluch der bose Tat, dass sie fortzeugend Bises muss gebihren.*
That is the curse of evil deeds, that they continue generating evil.
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I. Collective Guilt in Czechoslovakia






Jan Rychlik

The Confiscation and Restitution of
Agricultural Property of Persons of German
and Hungarian Nationality in Czechoslovakia

By the Decree of the President of the Republic of 21 June 1945 (No 12/1945 Coll.
of Laws), the agricultural property of all persons of Hungarian and German
nationality, irrespective of their citizenship, was confiscated with immediate
effect and without compensation. The decree was valid only in the Czech lands. In
Slovakia according ro the Decree of the Presidium of the Slovak National Council
of 27 February 1945 (No 4/1945 Coll. of Decrees of SNR), only the agricultural
property of persons of German ethnic origin was confiscated; agricultural property
of persons of Hungarian ethnic origin was confiscated only if they did not have
Czechoslovak citizenship on 1 November 1938 and owned more than so hectares
of land. Later, however, the confiscation was extended to all land owned by
Hungarians in Slovakia (Decree No 64/1946 Coll. SNR). In Autumn 1948, by
Decree No 26/1948 Coll. SNR, the land up to 50 hectares was to be returned to
Hungarians, whose Czechoslovak citizenship was restored. Due to the forthcoming
forced collectivisation, this decree was only partly realised. By Act of 21 May 1991
“On the regulation of ownership relations to land and other agricultural property”
(No 229/1991 Coll.), the restitution applied only to property transferred to the state
or other legal persons between 25 February 1948 and 1 January 1990. By this act,
the majority of Hungarians and Germans were excluded from restitution. But
in Slovakia, restitution of land belonging originally to Hungarian owners up to
50 hectares was possible according to Decree 26/1948, which remained in force.
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FIRST LAND REFORM

To understand the issue of confiscation and restitution of agricultural property
in former Czechoslovakia, some historical background must first be clarified.
The hegemon of political life in inter-war Czechoslovakia was the “Republican
Party of Farmers and Peasants”, generally referred to as the “Agrarian Party”,
which was its original name in the period before the First World War. On
16 April 1919, the Agrarian Party pushed through the Agrarian Reform Act
(No 215/1919 Coll.),” by which all arable land belonging to a single owner or
to the same co-owners (¢.g. spouses) with an area exceeding 150 hectares, orall
land (forests, pastures, pond land, etc.) with an area exceeding 250 hectares,
was seized by the state. This land was parcelled out and allocated mainly to
peasants/farmers in return for compensation, while some of it was also allocated
as larger estates. Until the land was taken over and parcelled out by the state,
the original owner could continue to farm it, but could not sell or mortgage it
without the consent of the State Land Office (Stdtni pozemkovy tifad — SPU)
and had to pay a special tax on it. The original owner was therefore still listed
in the land register as the legal owner, but with a note that the land had been
seized. After the state took over the land, the original owners were entitled
to financial compensation, which was, however, below the market price. The
land reform was never completed. In the mid-1930s, when less than half of
the land seized by the state had been taken over, the reform was suspended. The
land not yet taken over by the state and not distributed was left to the original
owners for a period of twenty to thirty years, with restrictions on ownership,
and only after that time was it to be eventually taken over and distributed.*
The reform had two goals: it was to create strong and self-sufficient family
farms whose owners would be the voter base of the agrarian party, and it was
to break up large landownership. Although outwardly the reform did not
have a nationalist sting, in practice it mainly affected former German and
Hungarian noble landlords. In the south of Slovakia and the southwest of

" Collection of Laws (Sbirka zikont — Sb).
RYCHLIK 1988: 135-136.
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the former Subcarpathian Rus (i.e. in the southwest of the territory of today’s
Ukrainian Transcarpathia), the national focus of the reform was quite obvious:
land was allocated mainly to Czech and Slovak colonists in order to break up
the compact Hungarian settlement.’

After the Vienna Award (2 November 1938), the territory of southern Slova-
kia and southern Subcarpathian Rus fell back to Hungary, then on 15 March,
after the temporary dissolution of Czechoslovakia, Hungary annexed the rest
of Subcarpathian Rus. The Hungarian Government revised the Czechoslovak
land reform in the acquired territories. Most of the Czech and Slovak colonists
were expelled from the territory, and their landed property was transferred
to the Hungarian state. The Ministry of Agriculture had several options for
dealing with the land thus acquired: it could return it to the original owner
from whom it had been taken by the Czechoslovak reform, it could reallocate
it, or it could confirm the original allocation. Even this revision of the land
reform was never completed.* The revision was proclaimed nu/l and void after
1945, when the ceded territories returned to restored Czechoslovakia.

CONFISCATIONS AFTER THE SECOND WORLD WAR

The possibility of a new land reform, which would mainly affect German and
Hungarian owners, was discussed by the exiled Czechoslovak Governmentin
London during the war. On 19 September 1944, the Minister of Agriculture,
the Slovak agrarian Jin Lichner, submitted a draft decree on the establishment
of aland office, with the explanatory memorandum speaking of the need for
anew regulation of land relations. The proposal also received support from the
exiled leadership of the Communist Party of Czechoslovakia (KSC) in Moscow,
led by Klement Gottwald. The reform was to be aimed at the land ownership of
“Germans, Hungarians and traitors to the nation” in the first phase, and only
later at the land of other owners above a certain area. The program of radical

SIMON 2008: 229-247.
*  RYCHLIK 1989: 194-196.
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nationalist agrarian reform thus conceived was included in the program of the
first post-revolutionary coalition government of the National Front, which was
announced in Kosice on 5 April 194s.

In 1945-1946, the state law connection of Slovakia with the Czech lands
was relatively loose, which was also reflected in the legislative sphere. Different
regulations regarding land confiscation were in force in the Czech lands than
those in Slovakia. In the Czech lands, the Decree of the President of the
Republic of 21 June 1945 (No 12/1945 Coll.) was in force, according to which
the agricultural property of all persons of Hungarian and German nationality
(c.g. nationality in the ethnic sense), irrespective of their citizenship, traitors
and enemies of the nation, and joint-stock or other companies (in practice: any
legal persons) serving the German war effort or “fascist and Nazi purposes”
was confiscated with immediate effect and without compensation. In order to
determine the German or Hungarian nationality of an owner, the declaration
of nationality in any census after 1929 was decisive. Only persons of German
and Hungarian nationality (¢.g. of German and Hungarian ethnic origin®) who
had taken an active partin the struggle for the restoration of the independence
and territorial integrity of the Czechoslovak Republic were exempted from
confiscation. It was therefore not enough for persons to have behaved loyally
towards the Czechoslovak Republic, and even mere punishment by the occu-
pying power was not enough. In this respect, the decree was much stricter than
the subsequent Constitutional Decree of 2 August 1945 (No 33/1945 Coll.)
on the regulation of the citizenship of persons of German and Hungarian
nationality. According to this decree, persons who had become citizens of the
German Reich or the Kingdom of Hungary during the period of non-freedom
(e.g. between 29 September 1938 and 4 May 1945) automatically lost their
Czechoslovak citizenship.® However, there was an exception for persons

The term “nationality” (ndrodnost/ndrodnost) means in Czech and Slovak ethnicity or
ethnic origin, not citizenship (in Czech and Slovak: obéanstvi/obéianstvo).

Germans and Hungarians living in the then independent Slovakia during the Second
World War usually had Slovak citizenship, but this did not help them after the war. Decree
No 33/1945 Coll. explicitly stipulated that persons of German and Hungarian nationality,
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who had accepted citizenship under duress and against their will, and for
persons who had themselves taken partin the struggle for liberation or suffered
persecution at the hands of the occupying power; in addition, persons who
had been deprived of citizenship could apply for its restoration. Also, Decree
108/1945 Coll. concerning confiscation of other (non-agricultural) property
did not require active participation in the liberation struggle to be exempted
from confiscation.”

The situation in Slovakia was somewhat different. It was necessary to
somehow reflect the fact that Slovakia wasan independent state in 1939-194s,
it was not occupied by the German army until the end of August 1944, and
in the aftermath of the outbreak of the Slovak National Uprising (29 August
1944), local Hungarians and Germans fought in the rebel army and partisan
units. Accordingto the Decree of the Presidium of the Slovak National Council
(Slovenskd Nirodni Rada — SNR®) of 27 February 1945 (No 4/1945 Coll.
SNR), the agricultural property of persons of German nationality, regardless
of citizenship, and of persons of Hungarian nationality was confiscated if they
did not have Czechoslovak citizenship on 1 November 1938 and owned more
than so hectares of land. The property was therefore confiscated mainly from
Hungarians who came to Slovakia after the Vienna Award and the annexation
of southern Slovakia to Hungary (these persons were deported to Hungary as
undesirable foreigners after 194s). Persons of German nationality could also
keep theirland property if they took an active part in the anti-fascist resistance.
The property of traitors to the Slovak nation was confiscated, which mainly

unless they had lost their Czechoslovak citizenship by being granted German or Hungarian
citizenship, would lose their Czechoslovak citizenship on the date the decree came into
force, i.c. on 2 August 194s.

RYCHLIK 1998: 11.

The Slovak National Council (Slovenskd ndrodnd rada— SNR) was originally founded asan
underground organisation during the Second World War; after the outbreak of the Slovak
National Uprising, it functioned asa revolutionary parliament and after 1945 asalegislative
body for Slovakia. After the adoption of the Constitution of the Slovak Republic, it was
transformed into the National Council of the Slovak Republic (Ndrodnd rada Slovenskej
republiky) on 1 September 1992.
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meant persons who, after the occupation of Slovakia by the German army,
actively collaborated with the German military authorities or actively fought
against the rebel army. Decree No 4/1945 Coll. SNR was further supplemented
and partially amended by Decree No 104/1945 Coll. SNR. According to this
decree, the outline of which was drawn up by Martin Kvetko, the commissioner
(i.e. minister of the regional Slovak government) for agriculture and land
reform, amaximum of so hectares could be exempted from confiscation if the
land was owned by a mixed-nationality family.”

The Czechoslovak Government originally envisaged the forced displace-
ment of both ethnic Germans and ethnic Hungarians, but the Victorious
Powers did not agree with the displacement of Hungarians. The matter was
to be resolved through bilateral negotiations. On 27 February 1946, a Czecho-
slovak—Hungarian agreement on population exchange was signed, according
to which the Slovak Hungarians were to be evicted to Hungary in exchange
for Slovaks living in Hungary, whose number was estimated by the Slovak
authorities to be at least halfa million. The Slovak National Council therefore
considered that the property rights of ethnic Hungarians should no longer be
taken into account. Therefore, by Decree No 64/1946 Coll. SNR the Decrees
No 4/1945 Coll. SNR and 104/1945 Coll. SNR were amended, and all land
ownership of Hungarians was extended by confiscation.

On 26 May 1946, elections to the Constituent National Assembly were held
in Czechoslovakia. In the Czech lands, the Communist Party of Czechoslovakia
(Komunistickd strana Ceskoslovenska — KSC) won the elections, winning over
small peasants and landless farmers by rationingland in the borderlands, while
in Slovakia, the right-wing Democratic Party (Demokratickd strana — DS),
which was essentially the Slovak branch of the pre-war agrarian party, won.
After the DS victory in Slovakia, the central government in Prague, in which the
Communists had the main say, severely restricted the autonomy of the Slovak
authorities. On 11 July 1947, the Constituent National Assembly (UNS™)

?  RYCHLIK 1993: 398.
' The Constituent National Assembly was to draw up a new “people’s democratic” consti-
tution to replace the existing constitution of 29 February 1920. The new constitution was
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approved a set of laws submitted by the Minister of Agriculture, the Slovak
communist Jalius Duris. The most important of these was the Law on the
Revision of the Land Reform (No 142/1947 Coll.), according to which the
land left to the original owners for twenty to thirty years during the pre-war
land reform was to be confiscated and parcelled out. Ten months later, on
25 February 1948, the Communists staged a coup d’état in Czechoslovakia
and established their unlimited dictatorship. On 21 March 1948, the obedient
remainder of the UNS deputies voted for two laws: an amendment to the law
on the revision of the land reform (No 44/1948 Coll.) and on the new land
reform (No 46/1948 Coll.). According to these laws, it was possible to confiscate
land over so hectares or any land on which the owner did not work himself.
The nationality of the owner no longer played any role."

Meanwhile, attempts to exchange the population between Czechoslovakia
and Hungary failed: it turned out that the number of Slovaks in Hungary was
much smaller than the (Czecho)Slovak authorities had claimed. In addition,
the Slovak peasants in Hungary, living mainly in the fertile Békés County,
were usually already integrated into the Hungarian environment and showed
little interest in moving to Czechoslovakia. Those who came to Slovakia did
not end up getting any land anyway. Since Czechoslovakia could only evict as
many Hungarians as Slovaks coming from Hungary to Slovakia, it was obvious
that the vast majority of Hungarians would remain in Slovakia. There was
aneed to regulate their status and property relations in some way. The situation
was intolerable: although Hungarians continued to live in their houses and
work in their fields, both, including virtually all movable property, belonged
de jure to the state. Moreover, they lost their Czechoslovak citizenship and
thus all political rights and the possibility of working in the state or public
administration or state enterprises. That is why, first of all, a government decree
of 13 April 1948 (No76/1948 Coll.) extended the period within which persons
deprived of Czechoslovak citizenship could apply for its reinstatement. By Act

approved on 9 May 19438, after the communist takeover. It remained in force until 11 July
1960, when it was replaced by the so-called socialist constitution.
RYCHLIK 1993: 407—409.
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of 25 October 1948 (No 245/1948 Coll.), all persons of Hungarian nationality
with permanent residence in the territory of the Czechoslovak Republic were
reinstated with Czechoslovak citizenship if they had held it on 1 November
1938 and were not citizens of another state. By Decree No 26/1948 Coll. SNR
of the Board of Trustees (i.c. the Slovak regional government), persons of Hun-
garian nationality were restored land and other agricultural property up to an
area of so hectares, provided that it was in the possession of the state. However,
other immovable property not directly related to agricultural production often
had to be purchased by the original Hungarian owners at the residual price
from the National Restoration Fund (Fond ndrodni obnovy — FNO), which
administered unallocated confiscations.

The regulation of the status of the rest of the German minority in Czecho-
slovakia took a different course. No property was returned to them; they had
to buy back their original houses from the FNO. It was only in 1953 that
Czechoslovak citizenship was returned to all ethnic Germans living on the
territory of Czechoslovakia by Act No 34/1953 Coll.

However, the return of some of the confiscated agricultural property to the
Hungarian owners did not take place in practice anyway, because before this
could happen, forced collectivisation began in Czechoslovakiain 1949. Virtually
all the inhabitants of Czechoslovakia had definitively lost their agricultural
property by 1960, and their nationality was no longer relevant.'

Communist Czechoslovakia was one of the countries with developed agri-
culture. Czechoslovakia maintained only a minimal private sector in agriculture
(unlike Poland and Yugoslavia). The main type of agricultural enterprise was
the Unified Agricultural Cooperative or JZD (in Slovakia called the Unified
Peasant Cooperative — JRD), but there were also alarge number of state farms.
The JZDs were in fact not cooperatives in the true sense of the word, as their
activities were controlled by the state.”

12

RYCHLIK 2014: 200.
" ActNo122/1975 Coll., § 2. Although Act No 90/1988 Coll. abolished direct proceedings,
the state reserved the right of control (§ 5), which was often the same in practice.
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Under communism, both JZD and state farms operated on land belonging
to the state and on land owned by private individuals. State land in Czecho-
slovakia was already quite extensive before the communist period. After the
establishment of Czechoslovakia, the state owned the former imperial grand
estates and the land property of the Habsburg—Lorraine family, which was
confiscated without compensation. The Land Reform Act of 1919 also allowed
the state to keep the confiscated land for itself if it was not allocated to eligible
claimants. Similarly, land confiscated and unallocated from land reforms carried
out between 1945 and 1948 was transferred to the state. In the 1950s, the state
land fund then grew to include confiscated land of persons convicted of crimes
against the state, whether real or fabricated, and land and other agricultural
property confiscated through administrative proceedings for failure to meet
the obligatory supplies of agricultural products.

Land in communist Czechoslovakia was not allowed to be alienated, i.e.
the owner was not allowed to sell it or donate or encumber it. He could only
transfer it to the Czechoslovak state. Yet in Czechoslovakia, unlike in the USSR,
land as a whole was not expropriated.'* During the forced collectivisation in
the 1950s, farmers joined cooperatives with land, but nominally it remained
their property and passed to their legitimate heirs. According to a government
decree of 21 September 1955, any owner of land who did not cultivate it himself
was obliged to hand it over to a socialist organisation for free use, i.e. usually
aJZD or astate farm, while his de jure ownership rights continued.” Therefore,
even by leaving the village for the town, or by leaving the cooperative or state
farm for another occupation, the property rights of the original owner and his
heirs did not cease unless he expressly transferred the land to the state. Itis true,
however, that the state authorities tried to expand the state land fund under
various pretexts and, in particular duringinheritance proceedings, persuaded
heirs to voluntarily give up land, from which they had no use anyway, to the state.

" ActNo 123/1975 Coll. asamended by § 63 of Act No 90/1988 Coll.
" Government Decree No 50/1955 Coll. Cf. Act No 123/1975 Coll.
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RESTITUTION OF LAND AND OTHER
AGRICULTURAL PROPERTY AFTER 1989

After the fall of the communist regime in November 1989, the issue of restitu-
tion of agricultural property was not initially on the agenda. It was not until
the beginning of March 1991 that the government submitted to the Federal
Assembly'®adraft law “on the regulation of the relationship to land and other
agricultural property”."” This envisaged that former owners or their heirs would
be restored to ownership of land or other agricultural property if they had lost
it after the February coup as a result of a decree of forfeiture, if the decree had
been annulled, or if the property had been confiscated in the land reform but
the owners had not been paid the compensation envisaged by law. Land could
not be transferred to foreigners, and not even to Czechoslovak citizens living
permanently abroad: the condition for a restitution claim was Czechoslovak
citizenship and permanent residence in Czechoslovakia (the requirement of
permanent residence was later abolished by the Constitutional Courtas being
contrary to the equality of citizens before the law). The return of landed property
was possible only up to the area determined by the 1919 land reform, i.e. up to
150 hectares of agricultural land or 250 hectares of land in general, and only if
the land was owned by the state or a municipality and if it was not built upon,

' The Federal Assembly (in Czech: Federdlni shromdzdéni — FS, in Slovak: Federdine
zhromazdenie — FZ) was established as a result of the federalisation of the Czechoslovak
state in 1968 and replaced the existing National Assembly with effect from 1 January
1969. It had two chambers: the House of the People (in Czech: Snémovna lidu - SL, in
Slovak: Snemovsia ludu — SL), which originally consisted of 200 (but from 1990 only 150)
members elected nationwide, and the House of Nations (in Czech: Snémovna narodii, in
Slovak: Snemoviia ndrodov — SN), which consisted of 75 members each in the Czech and
Slovak Republics. The approval of both chambers was required for the adoption of a law,
and for a given area of legislation, a majority of both the Czech and Slovak parts of the
House of Nations had to vote in favour of the proposal (the so-called principle of minority
veto). The Federal Assembly ceased to exist with the dissolution of the Czechoslovak state
on 31 December 1992.

7 Archives of the Parliament of the Czech Republic (AP CR), . FS CSFR, V1. election
period, prints, print 393.
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and in case of buildings only if they had not lost their original structural and
technical character through reconstruction. If it was not possible to return
the original land, other land owned by the state was to be transferred to the
owner or monetary compensation was to be paid. The original owner had to
claim the return of the land within three years.

The issue of the relationship to former owners with Hungarian nationality
in Slovakia, who, like ethnic Germans, lost their property before 25 February
19438, e.g. before the communist coup, became a problem with the upcoming
land law. It got stuck on the political principle of not restituting property that
had been transferred to the state before the February communist takeover.
The principle that the date of 25 February 1948 was an insurmountable limit
for restitution, which was enshrined in all restitution laws, was a categorical
requirement of the federal government of Maridn Calfa, which did not
intend to interfere with the confiscation decrees of the early post-war period
(inaccurately referred to as the “Bene$ Decrees”).** The problem was, however,
much more complex. First of all — as we already know — the post-war decrees
of the President of the Republic laid down different conditions for retaining
or returning Czechoslovak citizenship to persons of German or Hungarian
nationality, and different conditions for retaining or returning property to
such persons, whether landed or otherwise. Therefore, many Germans or
Hungarians regained their Czechoslovak citizenship, but not their property.”

The Czech public was, of course, particularly sensitive to the issue of the
German minority, and mob psychosis caused people to lose sight of the fun-
damental fact that the issue was not the property of those Germans who had
been forced to leave for Germany, but only the few members of the German
minority who remained in Czechoslovakia and had Czechoslovak citizenship.
Even more complicated was the position of the Hungarian minority, which

The term is factually incorrect, because although President Edvard Bene$ issued the decrees
in hisown name, they were prepared and approved by the governmentand, in Slovakia, the
consent of the Slovak National Council (the Slovak legislative body), resp. of its presidency,
was required.

" RYCHLIK 1998: 11-12.
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remained in Czechoslovakia asa whole and regained Czechoslovak citizenship
en masse in 1948. Members of the Hungarian minority, unlike the Sudeten
Germans, could hardly be accused of any betrayal of the republic, because
they behaved loyally in the autumn of 1938. The argument that Germans had
taken German citizenship and served in the German army during the Second
World War was often demagogically used against the restitution claims of the
members of the German minority, although ethnic Germans were granted Reich
citizenship automatically and could not avoid serving in the German army.
In case of Hungarians, however, this was not applicable at all: in fact, ethnic
Slovaks living in southern Slovakia also obtained Hungarian citizenship and
served in the Hungarian army, notwithstanding the fact that Slovakia was an
independent state during the war and the Slovak army also fought against the
USSR on the Eastern Front. Nevertheless, the Slovaks did not have their land
or other property confiscated after the war, but only after 1948, and they could
now claim their property back. But these obvious facts were apparently noticed
by very few people in Slovakia at the time. Just as in the Czech lands there
were fears of returning property to the Sudeten Germans, in Slovakia, there
existed a mob psychosis, fanned by nationalists and communists alike, with
both talking about “returning property to Hungarian irredentists”.
Regarding the problem of the Hungarian minority, already at the meeting
of the Special Agricultural Commission in early 1991, the Hungarian depu-
ties of the coalition parties Spoluzitie and Madarské krestanskodemokratické
hnutie (MKDH)* demanded that the property of Hungarians confiscated
between 1945 and 1946 should be included in the restitution, provided that
the original owner had not committed any crime against the Czechoslovak
state and had regained Czechoslovak citizenship. The same proposal was later
presented in the constitutional law committees of both houses. Members
of the right-wing Slovak National Party (Slovenskd narodna strana — SNS)
opposed the motion and began to loudly use terms such as “irredentism”,

20

Hungarian name: Egyiittélés and Magyar Kereszténydemokrata Mozgalom.
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“fascism”, etc., without commenting on the substance of the matter. On
the other hand, the Slovak historian Jdn Mlyndrik, a member of the Public
Against Violence party (Verejnost proti ndsilu — VPN), suggested that the
restitution should include former citizens of not only Hungarian but also
German nationality, and of course only those who had not committed crimes
against the Czechoslovak state. A part of the VPN deputies (the part that
later formed the Movement for a Democratic Slovakia — Vladimir Med&iar’s
HZDS, e.g. Hnutie za demokratické Slovensko) demanded that the Federal
Assembly should not deal with the issue at all and leave the whole matter to
the Czech and Slovak National Councils, i.e. that the restitution problem
should be dealt with in both republics on the basis of local legislation.** This
was rejected by the Hungarian deputies and the liberals of the VPN, who were
well aware that such a proposal was impassable in the SNR.

A solution was eventually found, albeit a compromise one. The historian
Jan Rychlik, called in as an expert (the author of this study), pointed out that
the decree of the Board of Trustees No 26/1948 Coll. SNR from autumn 1948,
according to which the original owners were to be returned property in the
ownership of the Czechoslovak state up to an area of 5o hectares, provided
that their Czechoslovak citizenship was returned to them, was technically
still in force. Therefore, reference to the decree of the Board of Trustees was
to be incorporated into the law, i.e. those members of the Hungarian minority
who should have been returned their property already in 1948 were included
in the restitution. Other cases were to be dealt with by the laws of the national

councils, i.e. the republican parliaments, which would be expressly empowered

21

As a result of the federalisation of the Czechoslovak state, the Czech National Council
(Ce:/e;i nérodnirada— CNR) was established in the summer, alongside the existing Slovak
National Council (Slovenski narodni rada — SNR), as the legislative body of the Czech
Republic. By analogy, from 1 January 1969, both republics also acquired their governments
as executive bodies. After the division of Czechoslovakia, the existing Czech National
Council became the Chamber of Deputies of the Parliament of the Czech Republic.
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by the Land Act.** The chairman of the agricultural commission, MP Véclav
Humpal, put the proposal to the vote, and all but one of the SNS MPs were
in favour of including a reference to Decree No 26/1948 Coll. SNR in the
text. As regards the authorisation for the national councils, the MKDH MPs
insisted that restitution should be dealt with directly by federal law, and so
their proposal was included in the minutes first.

Aboutamonth later, ajoint meeting of the constitutional law committees of
the House of People and the House of Nations was held under the chairmanship
of both its chairmen, Vladimir Mikule and Milan Ci¢. At this meeting, a newly
formulated Article 21 was included in the text, based on the demands of the
Hungarian Independent Initiative (Madarskad nezdvisld iniciativa - MNI),”
to include members of the Hungarian minority in general, provided they were
Czechoslovak citizens and had not committed crimes against the Czechoslovak
state, in the restitution. During the Constitutional Law Committees’ delib-
erations on 25 March, an expanded paragraph was again proposed in the text,
extending restitution to persons of German nationality/Czechoslovak citizens.
These were persons whose landed property had been confiscated under Decree
No 12/1945 Coll. but who had not lost their Czechoslovak citizenship under
Decree No 33/1945 Coll. or whose citizenship had been restored no later than
under Act No 34/1953 Coll. and who were permanently resident in the territory
of the Czechoslovak Federal Republic on the date the law came into force. The
restitution of land property of persons of Hungarian nationality whose land
was confiscated in 1945-1946 was similarly dealt with, provided that they had
notlost their citizenship or had acquired it retroactively at the latest pursuant

I myselfhave styled the relevant paragraph as follows: “The CNR and the SNR shall regulate
by law the manner of restitution of persons of Hungarian and German nationality if they
have never committed any crime against the Czechoslovak state, have retroactively acquired
Czechoslovak citizenship pursuant to Act No 245/1948 Coll. or Act No 34/1953 Coll.,
unless this has already been done catlier, and were living permanently on the territory of
the Czechoslovak Republic on the date of the entry into force of this Act.”

»  In Hungarian: Fiiggetlen Magyar Kezdeményezés (FMK). MNI-FMK changed into
Hungarian Civic Party (Madarskd oblianskd strana — Magyar Polgiri Part - MOS-MPP)
in 1992.
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to Act No 245/1948 Coll. It did not pass during the vote, however, due to the
differing opinions of the constitutional law committees of the two chambers,
and was therefore notincluded in the final text. On 26 March 1991, a meeting
was held on the final wording of the Government’s draft Land Act, which
finally included only a reference to the validity of the Regulation of the Board
of Trustees No 26/1948 Coll. SNR. One of the rapporteurs announced that
the text had been discussed by the Government of the Slovak Republic and
that it agreed with the solution.*

Already at the 12" meeting of the Slovak National Council, some deputies
asked for clarification as to how it was possible that, without the knowledge
of the Slovak National Council and the Slovak Government, an amendment
had been added to the draft law on the regulation of land ownership relations,
shifting the limit of restitution in Slovakia from 1948 to 194s. The Slovak
Government discussed the matter on 26 March. Prime Minister Vladimir
Mediar informed the ministers in a completely tendentious manner: he did
not say that the proposal was to concern only those citizens of Hungarian
nationality whose land had already been legally returned by the post-February
Board of Trustees. Nevertheless, the ministers were not unanimous in the vote,
and atleast part of the government agreed with the solution,* which apparently
gave rise to the distorted information presented in the Constitutional Law
Committees of the Federal Assembly that the Slovak Government agreed
with the proposal. However, at a press conference after the Slovak Government
meetingon 26 March 1991, Mediar accused the “federal authorities” of having
added, without the knowledge of the SNR and the Slovak Government, §21 to
the government’s draft land law, according to which it was proposed to revise the
confiscation decrees after 1945, which would supposedly result in the return of
property to Germans, Hungarians and national traitors. Moreover, the proposal
was said to concern only the Slovak Republic. Mediar, who spoke of an attempt
to “rehabilitate fascism”, once again demagogically used the “Hungarian card”

in his fight against the Federal Assembly.

**  RYCHLIK 1991: 6.

*  Lidove noviny 1991: 2.
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It goes without saying that the Hungarian Independent Initiative, whose
political committee met on 27 March 1991, the day after the Slovak Govern-
ment met, publicly opposed Me¢iar’s claim through its secretary-general,
Kiroly Téth.* Andrej Javorsky’s commentary “Who Hunts in the Paragraphs?”
in Verejnost, representing the position of the VPN, rejected Mediar’s claim
of “rehabilitation of fascism” and set the matter straight.”” But regardless of
this, the Federal Assembly was discredited in the eyes of a part of the Slovak
public as a body that favoured Hungarians and wanted to return land to the
Hungarian nobility and irredentists.

The dispute over the final wording of the draft law could not be resolved
in committee, and therefore it was put back on the agenda of the plenary. The
Land Act was discussed by the Federal Assembly at the 14™ joint session of
the House of Peoples and the House of Nations on 5 April 1991 (print 547).>*
The bill did not pass, and the meeting finally decided to reconsider the bill
in the Economic Committee with amendments. Eventually, on 21 May
1991, the proposal was again on the agenda of the 5™ day of the 15™ session
of the Federal Assembly,” which on the same day approved the Law “On the
regulation of ownership relations to land and other agricultural property”
(No 229/1991 Coll.). In terms of the concept and scope of property subject
to restitution, the law was a compromise: the obliged persons were the state
or a legal entity, except for enterprises with foreign participation or foreign
States. The scope of the persons entitled was extended to siblings or their
children if there were no living heirs in the direct line. The condition was
Czechoslovak citizenship and permanent residence in the territory of the
Czech and Slovak Federative Republic. Restitution applied only to property
transferred to the state or other legal persons between 25 February 1948 and
1 January 1990, in an exhaustively defined manner, primarily by confiscation,

*  TOTH 1991: 2.

*7 JAVORSKY 1991: 2.
**  Minutes of the 14™ joint meeting of the SL and SN, May 1991.
*  Minutes of the 15™ joint meeting of the SL and SN, 21 May 1991.
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donation or distress sale, or deprivation without compensation. Land could
not be handed overifithad been built on, except if the building did not hinder
agricultural production, if a right of personal use had been established over
the land (which, in the communist period, actually replaced the ownership
right of the user), or if there was a garden or cottage colony, physical education
and sports facilities, or a cemetery on the land. In such a case, alternative land
could be provided. Other agricultural property that could not be returned
was eligible for compensation. As regards the dispute concerning the claims
of the Hungarian minority in Slovakia, although it did not make it into the
law, it was settled by reference to the inviolability of any other legislation,
“e.g. the Regulation of the Board of Trustees No 26/1948 Coll. SNR”. The
law empowered the national councils to enact their own laws to deal with the
partial redress of property injustices according to the regulations in force in each
republic and thus affecting Germans and Hungarians. Agricultural cooperatives
were not affected by the law: their transformation was left to a separate law.*

It soon became apparent that the path outlined by the law to redress the
property injustices of the Hungarians was not viable. As a rule, members of
the Hungarian minority did not get their land or other agricultural property
back, because the land registers noted that it had been confiscated on the basis
ofa 1945-1946 SNR decree as the land of traitors or enemies of the state. This
was interpreted by the land authorities as meaning that the former owners were
guilty of crimes against the Czechoslovak state and were therefore not entitled
to restitution. The Land Act had, in fact, more flaws. On 18 February 1992,
the issue of land restitution was therefore referred back to the plenary of the
Federal Assembly.*’ This time the passions had cooled down. In particular,
the amendment to the law abolished the restriction that restitution was to
apply only to up to 150 hectares of arable land or 250 hectares of land in general.
Thus, even land seized under the First Land Reform Act was to be restored if

30

ActNo 42/1992 Coll. Cf. also Statutory Measure of Federal AssemblyNo 297/1992 Coll.
and Act No 496/1992 Coll.
Minutes of the 20™ joint meeting of the SL and SN, 18 February 1992.

31



56 COLLECTIVE GUILT IN CENTRAL EUROPE AFTER WWII AND NOW

the owner had it registered in his name in the land register. It should be added
that the Democratic Left Party (Strana demokratickej lavice - SDI) and HZDS
disagreed with this provision and, after the establishment of the independent
Slovak Republic, pushed for the restriction of restitution to 150 and 250 hectares
respectively.’ The restitution of land where this was to be done under the
1948 decree of the Board of Trustees was directly included in the amendment.
In addition, the law directly empowered the Czech National Council to adopt
alaw restoring property to persons of German nationality, provided that they
had not offended against the Czechoslovak state, were permanently living in
the territory of the Czechoslovak Republic, and had regained Czechoslovak
citizenship by 1953 at the latest.”” Although the power for the SNR to deal
with the restitution of the property of persons of Hungarian nationality who
were not covered by the provisions of Decree No 26/1948 Coll. SNR was
not expressly included in the amendment, nothing prevented the SNR from
adopting such a law. However, nothing of the kind occurred.

The ethnic aspects of the restitution process were again evident in mid-April.
On 14 April 1992, the plenary session of the Federal Assembly decided on another
amendment to the Land Act, this time submitted asa motion by 62 right-wing
deputies, mainly from the Christian Democratic Party (Krestansko-demokratickd
strana — KDS), the Christian Democratic Union — Czechoslovak People’s
Party (KFestansko-demokratickd unie — Ceskoslovenskd strana lidovd - KDU-
CSL), and the Christian Democratic Movement (Krestansko-demokratické
hnutie— KDH).** The proposal was intended to extend restitution to churches
and religious societies, since in the original Act No 229/1991 Coll., such land
was blocked until a special legal norm was issued. During the discussion, an
interesting point emerged: the proposal did not address the restitution claims

*  Act No 186/1993 Coll. SR (Collection of Laws of the Slovak Republic - Z. z., Zbierka
zdkonov Slovenskej republiky).

Act No 93/1992 Coll. I personally formulated the mandate for the CNR, and it was
identical to the one I had proposed a year earlier in the Constitutional Law Committees
of the FS. See Rudé pravo 1992: 1-2; ADAMICKOVA-KONIGOVA 1992: 1-2.

Minutes of the 22" joint meeting of the SL and SN, 14 April 1992.
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of the Slovak Evangelical Church of the Augsburg Confession, the Reformed
(Helvetic) Church (Calvinists) and the Jewish Religious Community. It also
quickly became clear why: the property claims of the Slovak Protestants could
not be resolved without simultaneously addressing the claims of the Reformed
Church (Calvinists). However, this church in Slovakia consisted of 90%
cthnic Hungarians,” and the property of the church was mostly confiscated
as “Hungarian” already in 1945-1946. No Slovak political party wanted to hear
anything about its restitution. The restitution of the property of the Jewish
Religious Community in turn reopened the question of Aryanisation under
the Slovak state. A number of people were involved, including the Bishopric
of Spi§, headed by Bishop Jin Vojtassék.** There was no willingness among the
Czech MPs — with the exception of the Christian parties — to restitute church
property. It was a bill for which the minority veto did not apply during the
vote, and a simple majority of the deputies of both houses was sufficient for
approval. However, the Catholic Church’s restitution claims were opposed
not only by the deputies of the OH, HZDS and SDL, who claimed that the
property of the Catholic Church originally belonged to the state,’” but also
by five Hungarian deputies, who explicitly conditioned their support for the
proposal on the extension of restitution to other churches in Slovakia. The
motion by 62 MPs was rejected. The restitution of property to the churches

»  PESEK-BARNOVSKY 1997: 17-18; PESEK-BARNOVSKY 1999: 28.

3¢ In the trial against Bishops Jan Vojtas$édk, Michal Buzalka and Pavel Gojdi¢, which took
place on 10-15 January 1951 before the State Court in Bratislava, Vojtas$édk was accused of
having acquired the Baldov Spa by means of Aryanisation. Vojtad§ik defended himself by
saying that it wasa purchase for the Bishopric of Spis. See Proces proti viastizradnym biskupom
Janovi Vojtassikovi, Michalovi Buzalkovi a Pavlovi Gojdicovi 1951. As we know today, the
trial was rigged and therefore all accusations should be treated with great caution. I have
not had the opportunity to verify the truth of the allegations about the Aryanisation of the
Baldov Spa by the Bishopric of Spis. The Slovak lawyer Katarina Zavack4 published in the
article Nie je hrdina ako hrdina (ZAVACKA 2001: 6) a part of a letter of the Spi§ Chapter to
the Central Economic Office (No. 6497/41 of 4 February 1941), in which it is requested
“to buy the Baldovce Spa in the ownership of Ing. Ladislav Fried, a Jew from Levoca”.
RYCHLIK 1992b: 5.
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was only addressed in independent Slovakia as part of the efforts of Vladimir
Metiar’s government to win their support. The restitution process was renewed
in 20052006, but has not been fully completed to date. In the Czech Republic,
the restitution of the property of churches and their settlement with the state
only took place in 2012 (Act No 428/2012 Coll.).

A bill addressing the restitution claims of Czech Germans was submitted
to the Czech National Council as a parliamentary initiative. It provoked (as
expected) negative reactions and great emotions among the Czech public,
similar to the alleged return of land to “Hungarian irredentists” in Slovakia
ayear carlier.’® For example, Rudé privo reported on the proposal under the
tellingheadline “Will the Settlers in the Borderlands Give Back Their Land?”**
This was a demagogic question intended only to arouse further emotions: settlers
in the borderlands were not threatened, because the restitution concerned, of
course, only land property held by the state or in the use of JZD.* It is also
interesting that no one asked why property was confiscated in 1945 from persons
who had not lost their Czechoslovak citizenship and who were, therefore,
recognised by the state as having done nothing wrong. The Czech National
Council approved the law on 15 April 1992, and emotions quickly subsided.

In the end, the issue of restitution of minority property was indeed dealt
with differently in the two republics. Members of the German minority in
the Czech Republic, unless they had been displaced after the war and had
regained their citizenship by 1953, had their landed property returned to the
same extent as to the Czech owners. However, compared to the total number
of members of this minority in 194s, this was only a fraction of the population,
as the vast majority of them were living in the Federal Republic of Germany
in 1991 and had German citizenship, thus being excluded from restitution.
In Slovakia, on the other hand, members of the rest of the German minority
were not included in the restitution atall, unless their property was left to them

¥ RYCHLIK 1992a: 9.

¥ GOTZOVA-HOFFMANN 1992: 1.
4 Actof CNR No 243/1992 Coll.
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immediately after the war. Members of the Hungarian minority in Slovakia
were included in restitution if they had not committed any crimes against the
Czechoslovak State and had regained their citizenship by 1948 at the latest,
but only up to an area of 5o hectares and only if the land was still owned by
the State in 19438, i.c. if it had not already been allocated to Slovak applicants
under the land reform before that date. Given that the number of members
of the Hungarian minority in 1945 did not change substantially in 1991, the
problem in Slovakia was much more acute.

The compensation of members of the Hungarian minority was a subject
of dispute in independent Slovakia in the following years, and it complicated
cooperation with Hungarian parties within the governmental anti-Mediar
coalition after 1998. The Hungarian Coalition Party (Strana madarskej
koalicie - SMK)* demanded that the so-called unidentified land held by the
state be transferred to the municipalities. It could be assumed that these were
confiscations from former Hungarian owners. The transfer to the municipalities,
which usually have a Hungarian majority in southern Slovakia, opened the way
for compensation for the original owners. The ruling coalition, especially the
SDL, rejected this proposal, for which the Hungarian Coalition Party refused
to support the planned constitutional amendment in early 2001. The issue

remains unresolved to this day.
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The Retributive Justice in Czechoslovakia
after WW1II and its Impact on Bilateral
Relations between Slovakia and
Hungary between 1993 and 2023

The Case of the “Benes Decrees™”

The ropic of the article is the role of the so-called Benes Decrees in the formation of
bilateral relations between Slovakia and Hungary, as well as between Slovakia and
the members of the local Hungarian minority after 1993. In addition to traditional
actors, such as, according to Rogers Brubaker, members of national minorities,
their “external homeland” and the country in which they live, these relations are
also influenced by integration processes and the action of international institutions,
nowadays especially the EU. The EU's curvent position is that it regards the resolution
of past issues as an internal matter for its member states or for bilateral resolution
between individual states. The article points to the fact that although the joint
action of Slovakia and Hungary in the EU and in the Visegrdd Group has long
contributed to the diminishing relevance of controversial issues of the common
past, it is the integration processes that may contribute to their re-escalation in
the short term. The differentiated expectations of EU membership also affect the
quality of bilateral relations of its member states. The relevance of research on post-
1993 Slovak—Hungarian relations, based primarily on legal norms but also on
statements by representatives of the political elites of both Slovakia and Hungary,
has an increasing relevance in the context of the forthcoming further enlargement

of the EU to include the states of Southeastern Europe and the former USSR.
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After the dissolution of the Czechoslovak Republic in 1939 and the estab-
lishment of the Czechoslovak government-in-exile in London in June 1940,
which was part of the so-called Provisional State System, President Edvard
Benes gained the ability to issue decrees with the force of law. However, he
could issue them only on the government’s proposal and after a hearing of the
Council of State. Their validity was limited by the existence of the Provisional
State, i.e. until it was possible to convene the National Assembly as the supreme
legislature. For this reason, the term “Bene§ Decrees” is inaccurate, and does
not do justice to the nature of the documents adopted, reducing them to the
decision of one man alone. They became part of the Czechoslovak legal order,
aswell as the legal order of the successor states of the former Czechoslovakia, as
aresult of the so-called ratihabition by Constitutional Act No 57/1946 Coll. Since
they met with no opposition in the then Constituent National Assembly, they
can be regarded as an object of consensus and one of the key elements of the
legitimacy of the regime that established itself in Czechoslovakia after 194s.
Itis possible to use the term “Bene$ Decrees” only as a conventional expres-
sion. Their purpose was to restore the state sovereignty of Czechoslovakia, but
also to punish those who committed aggression against Czechoslovakia or
supported, approved and cooperated with hostile powers.” Thus, the “Benes
Decrees” should be understood as acts of transitional justice, asan act of ending
the regimes that were in force on the territory of the Czechoslovak Republic after
1938, but also as acts establishing the legitimacy of the post-1945 Czechoslovak
Republic’s organisation. It is important to stress, the terminology used in the
“Benes Decrees”, such as “Germans, Hungarians, traitors and collaborators” or
“Germans, Hungarians and other Enemies of the State” express the collective
guilt of the whole group of the Germans and the Hungarians without exception.
Transitional justice comprises criminal justice, truth-telling, reparation
and institutional reform — four core elements in a “comprehensive” approach.’

BENA 2002: 15-18.
> GISSEL 2022: 859.
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However, the above postulates are valid especially in conditions when the
change of the regime, power relations had a consensual, negotiated character
based on the pact between the “old” and “new” elites. This was not the case in
1945, when the new arrangement of the Central European region was shaped
on the basis of the results of the war. Not only the nature of interstate relations
between Czechoslovakia and Hungary, but also the relations between the
Czechoslovak state representing the majority population and some of its
minorities had the character of a relationship between winners and losers. In
such cases, the notion of “truth-telling” should be interpreted as the formulation
ofan official interpretation of the events of the previous period, not as the result
of negotiation and political dialogue.

The so-called Bene§ Decrees included legal norms regulating criminal
sanctions of an individual and collective nature, property sanctions in the
form of confiscations, expatriation (deprivation of citizenship) and transfer of
population. The principle of collective guilt was applied on an ethnic basis to
the population of German and Hungarian nationality. In the present paper,
“nationality” is understood in an ethnic sense, not as citizenship. This term was
used by the Czechoslovak legislation after 1918 to refer to national minorities
and had a similar meaningto that used in the Hungarian Nationalities Act of
1868.In addition to the aforementioned “Benes Decrees”, the Slovak National
Council’s* decrees also represented acts of transitional justice. In case of
members of the Hungarian minority, in 194s, the property sanctions applied
primarily to the so-called “any4s”, i.e. persons who did not have Czechoslovak
citizenship on 1 November 1938, i.c. the day before the signing of the Vienna
Award, and whose property was confiscated. Those persons of Hungarian
nationality who had Czechoslovak citizenship before the Vienna Award had
their property confiscated if it exceeded an area of so hectares and up to that
arca.” However, the provisions of Decree No 104/1945 Collection of Orders

The Slovak National Council was the legislative body in Slovakia, when it was a part of
Czechoslovakia (1944-1992). Since 1993, the name of the supreme legislative body in
Slovakia is National Council of the Slovak Republic.

> BENA2002:72-78.
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of the Slovak National Council (paragraph 1) were soon repealed and replaced
by Decree No 64/1946 Collection of Orders of the Slovak National Council
on 14 May 1946, according to which the agrarian real estate of every person
of German and Hungarian nationality was confiscated immediately and
without compensation, regardless to their citizenship. In this case, there was
no so hectares restriction in case of Hungarians, which means all German and
Hungarian agricultural property was confiscated. In the immediate aftermath
of the liberation, the principle of collective guilt was established after the
adoption of the so-called Kosice Government Programmein April 194s. This gov-
ernment was established by the National Front of Czechs and Slovaks — a bloc
of communist and non-communist forces that participated in the anti-fascist
resistance. The National Front was also the only institutional framework within
which political parties could legally operate. The principle of the presumption
of guilt was applied to members of the German and Hungarian minorities.
According to the Government Programme, confirmation of citizenship and
possible return to Czechoslovakia was necessary, even in case of those who had
Czechoslovak citizenship before the Munich Agreement of 1938 and

“already before Munich, actively fought against Henlein and Hungarian irredentist parties
and for the Czechoslovak Republic, who after Munich and after 15 March were persecuted
by the German and Hungarian state authorities for their resistance and struggle against the
local regime and for their loyalty to the Czechoslovak Republic and thrown into prisons
and concentration camps or who had to flec abroad from the German and Hungarian terror

and taken partin the active struggle for the restoration of Czechoslovakia” (Article VIII).¢

Other inhabitants of German and Hungarian ethnicity lost their citizenship
and could again opt for Czechoslovakia. The Government Programme stressed
their applications being considered individually, however, the Czechoslovak
post-war governments did not intend to elaborate such procedures. However,
it should be noted that the “Benes§ Decrees” were not only about the collective

¢ Kosice Government Programme 194s.
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punishment of communities accused of participating in armed aggression
against Czechoslovakia in 1938-1939 or during the Second World War, but
also about the implementation of the concept of ethnically pure states, with
as few members of ethnic minorities as possible.

President Edvard Bene$ assumed that the victorious powers would agree
to the expulsion of the Hungarian minority. The Potsdam Declaration of
2 August 1945, however, regulated only the removal of Germans from
Poland, Czechoslovakia and Hungary, while the question of the status of
ethnic Hungarianslivingin Slovakia was left to a bilateral agreement between
Czechoslovakiaand Hungary. The Peace Treaty with Hungary of 10 February
1947, to which Czechoslovakia was also a signatory, saw the status of ethnic
Hungarians in Czechoslovakia resolved in a similar vein. Since this did not
happen, the next steps were to try to force their assimilation through the
so-called re-Slovakisation, or “population exchange” on the basis of the bilateral
Czechoslovak—-Hungarian agreement of 27 February 1946, taking place between
1946 and 1949. These measures did not bring the expected result. The situation
in the period 1945-1948 was downright absurd. The exact number of citizens
affected by the repressive legislation on the basis of ethnicity is difficult to
identify, as the first post-war census was not taken until September—October
1946, i.c. at the time of the displacement of the German population and the
“population exchange” between Czechoslovakia and Hungary. Moreover,
the implementation of the census was in the hands of the Commission for
Nutrition and Supply and its probable purpose was to collect socio-economic
data, as evidenced by its name — “conscription of ration recipients”, while it did
not collect data on the ethnicity of the population.” Since in 1930 members of
the Hungarian minority accounted for 17% of the total population of Slovakia
and Germans accounted for 4% of the total population,® even after taking
into account the effects of the “population exchange” and the expulsion of
Germans, this could still have been 10-15% of the population in 1948. There

7 SPROCHA-TISLIAR 2022: 315-316.
$  SPROCHA-MAJO 2016: s0.
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were no cultural and educational institutions and no schools with Hungarian as
the language of instruction. The situation of the Hungarian minority changed
onlyat the turn of 1948-1949, when citizens of Hungarian nationality regained
Czechoslovak citizenship and had some of their land, but not other property,
returned to them. However, the process of land restitution already fell within
the period of forcible collectivisation of agriculture, therefore it was not actually
completed.’

This paper secks to answer the question of the role of the so-called Benes
Decrees in contemporary Slovak—-Hungarian relations. To what extent do
they influence their character? The question posed a problem not only at the
level of bilateral relations between Czechoslovakia and Hungary, but also
within the national framework. The classical research framework for the
study of minority issues is a “triadic nexus” by Rogers Brubaker involving
“three distinct and mutually antagonistic nationalisms”, which includes
the members of the minority community, the country in which they live
(i.e. Czechoslovakia and after 1993 the Slovak Republic), and the so-called
external homeland (kin-state), i.c. in this case Hungary."® After 1989, its new
component became the international organisations, such as the Council of
Europe, the Organization for Security and Cooperation in Europe and the
European Union. Therefore, especially in Central and Eastern Europe, it is
appropriate to add another vertex to the original “triadic nexus” and speak
of a quadratic relationship."" The issue of the “Bene§ Decrees” will thus be
studied in the context of interactions at the national, Slovak, bilateral (Czecho)
Slovak-Hungarian level, but also at the level of regional cooperation within
the Visegrdd Group, and at the level of international organisations such as the
Council of Europe and the European Union.

9

SUTAJ 1993: 136—137, ISI—152.
BRUBAKER 1996: 4—6.
SMITH 2002.
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Both Slovakia and Hungary define their relations on the basis of bilateral
documents, as well as on the basis of their shared membership in the EU and
NATO,asallied and even “friendly”. Their post-1989 and post-1993 cooperation
has a multidimensional character, characterised by intensive trade and the
building of border infrastructure. At the same time, both states participate
together with the Czech Republic and Poland in the activities of the Visegrad
Group, however, especially in the 1990s, but also in the later period, the overall
atmosphere in their relations was marked by tension and mutual distrust,
which was instrumentalised by the political elites in both states in mobilising
the electorate. The relations between Slovakia and Hungary are an example
that the mere fact of EU and NATO membership does not diminish the
importance of relations at the bilateral level. European integration has largely
been examined in the existingliterature from an institutional perspective, but
as Frank Schimmelfenigand Thomas Winzen point out, European integration
isaccompanied not only by homogenising but also differentiating practices, in
which concerns about national sovereignty and identity play a significant role.™
These issues represent the political and value aspects of integration. Research on
the issue of “differentiated integration” is primarily examining relations at the
level of relations between the nation state and the EU institutions. However,
the different images of the world, as well as different ideas about the roles and
future of European integration, also have an impact on the relations between
individual EU Member States. In the context of EU integration, it can be
assumed that it should also include the creation of a favourable atmosphere
for the resolution of conflicts in bilateral relations, in favour of the formation
of a consciousness of mutual solidarity and common interests. The aim of this
paper is to identify to what extent this assumption can be confirmed in the
case of bilateral relations between Slovakia and Hungary.

12
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THE ROLE OF THE “BENES DECREES” IN THE STATE
FORMATION OF THE CZECHOSLOVAK SOCIALIST REPUBLIC

The principle of collective guilt applied to members of the Hungarian and
German minorities remained present in Czechoslovak political and legal
practice even after the establishment of the communist monopoly of power
in February 1948. Although the civil rights of the members of the Hungarian
minority were restored at the end of 1949, they regained their Czechoslovak
citizenship, and, to a limited extent, they had their property restituted, the
new Czechoslovak Constitution of 9 May retained its anti-minority stance."?
The diction of its preamble was primarily anti-German and anti-capitalist
(“When then both our nations were threatened with destruction from the new
imperialist expansion in the criminal form of German Nazism, here again —as
once in the Hussite Revolution the landed gentry — now also betrayed by the
new rulingclass, the bourgeoisie.”). The preamble emphasised thatin 1938 the
external enemy was aided by “the descendants of foreign colonists, settled among
usand enjoyingall democratic rights equally with us under our Constitution”.
The new state was declared to be Slavic, but at the same time “free from all
hostile elements”. While the new constitution formally guaranteed political
and civil rights, it made no mention of the existence of national minorities.
Nevertheless, members of the Polish, Ukrainian and Hungarian minorities
were granted certain rights in language use, national culture and education at
the primary and secondary school level.

The situation in the area of legal recognition changed only after 1960, when
the new Constitution of the Czechoslovak Socialist Republic was adopted,™
which legally recognised the existence of Polish, Hungarian and Ukrainian
nationalities (Article 25). It did not contain direct references to the retributive
decrees of the period immediately after the Second World War, nor did it
explicitly define any ethnic communities as hostile. Despite the existence
of a treaty base with other Soviet bloc states, the principle that nationality

% ActNo 150/1948 Coll.
" ActNo 100/1960 Coll.
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policy remained the exclusive domain of each country had been applied.”
Thus, minorities continued to be perceived as a potential source of threat.
Even though the 1960s did not represent a significant encroachment on
minority rights, there was an absence of formal legal regulation of the issue.
The actual level of protection of minorities by the state was based on political
decisions. In addition, these decisions were only to alimited extent consulted
with representatives of minority communities. National minorities, called by
Czechoslovak legal documents “nationalities” did not act as political actors;
attempts by state-recognised representations of their cultural associations to
actas their political representation were suppressed. The fundamental principle
was the reduction of national differences to questions of language use in various
spheres of public life. This principle, which in the USSR was referred to as the
“policy of rapprochement and unification of nationalities”, was the basis of the
Constitution of the Czechoslovak Socialist Republic and the practices of its
cthnic policies in the period between 1960 and 1968."

Controversial issues of the recent past in national relations, including polit-
ical persecution after the Second World War, have remained a taboo topic. The
situation changed only asa result of the political detente in the spring of 1968,
when on 12 March, the Central Committee of the Csemadok (Czechoslovak
Hungarian Workers’ Cultural Association), a single Hungarian, ethnic-based
association in the Communist Czechoslovakia, focused predominantly on the
cultural needs of Hungarian minority members, issued a statement demand-
ing, in addition to the territorial reorganisation of districts and regions in
southern Slovakia, the adoption of collective rights for minorities, bilingual
signs, proportional representation in public administration and state bodies,
and the condemnation of collective guilt and the crackdown on Hungarians
after the Second World War."” In parallel with the preparation of the federal
arrangement of the previously unitary Czechoslovakia, work began on the
drafting of a constitutional law on the status of nationalities. However, this issue

s SUTA] 2015: 118—119, 126-128.
MARUSIAK 1999.
SUTAJ 2009: 200.
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took a back seat in the context of the forthcoming federalisation. The relevant
constitutional law"* was approved on 27 October 1968," but the advent of the
so-called “Normalisation” regime, the essence of which was the restoration
of central control of society by the Communist Party of Czechoslovakia, was
not followed by the drafting of lower legal norms that would guarantee the
implementation of the relevant provisions. At the same time, the end of the brief
period of liberalisation brought an end to the discussion of national relations
at the official level for the next two decades.**

However, the debate about the period 1945-1948 resonated in the environ-
ment of the independent Hungarian intelligentsia. The book by K4lmén Janics,
a physician and minority activist, Roky bez domoviny. Madarskd mensina na
Slovensku po druhej svetovej vojne 1945-1948 [Years Without a Homeland. The
Hungarian Minority in Slovakia after the Second World War 1945-1948],*'
who was dismissed from the leadership of Csemadok at the beginning of the
1970s precisely because his articles dealt with the subject, contributed to this.*
However, the demand for a revision of the so-called Bene§ Decrees was not
itselfa priority of the unofficial structures in the Hungarian community. Not
much reference to it was present in their documents, whether in the period of
dissent or in the period immediately during the fall of the communist regime in
November—December 1989. The reason for this was their controversial nature,
which could provoke conflicts between the Slovak and Hungarian parts of the
democratic opposition in Slovakia and, of course, could also create a pretext
for the criminalisation of Hungarian minority activists. On the other hand,
the unresolved issues of the past constituted an obstacle to dialogue at the level
of the representatives of the Slovak and Hungarian anti-communist exile.”

" ActNo 144/1968 Coll.
" SUTAJOVA 2019.

*  MARUSIAK 2008; 2015.
JANICS 1994.

CSAKY 2012.
MARUSIAK 2015.
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SLOVAK-HUNGARIAN RELATIONS AFTER 1989 —
BETWEEN ALLIANCE AND RIVALRY

The issue of the status of minorities, including conflicting issues from the
past such as the Benes Decrees, became part of the political agenda almost
immediately after 1989. In fact, concerns about overt territorial revisionism
disappeared, but instead the practices, called by some authors, e.g. Michael
Stewart, Hungary’s “soft revisionism” emerged,* the essence of which is
to build institutional links between the Hungarian state and members of
Hungarian minorities in neighbouring states. These practices can be defined as
discursive, which include, for example, the statements by the first freely elected
Hungarian Prime Minister that he considers himself, “in spirit [...] to be the
Prime Minister of 15 million Hungarians”,* i.e. includingethnic Hungarians
living in the neighboring states, and hard institutional relations in the form
of dual citizenship, or the inclusion of political representatives of Hungarian
minorities in neighbouring states in Hungarian state bodies, as exemplified
by the establishment of the Carpathian Basin Forum of Deputies. At the
same time, Slovakia and Hungary are united by common strategic priorities
in the field of foreign policy, namely EU and NATO membership, as well as
multidimensional cooperation within the V4.

Theissue of the “Bene$ Decrees” was also revived in connection with internal
political issues, when, for example, during the existence of the federal Czecho-
slovakia, the date of 25 February 19438, i.c. the date of the establishment of the
monopoly power of the Communist Party of Czechoslovakia, was established
by consensus of the majority of the political forces as the limit for judicial and
extrajudicial rehabilitation, including the property restitution. While in case of
the descendants of the Sudeten and Carpathian Germans, the majority of the
members of these communities were small groups of the population asa result
of their expulsion, this regulation limited the restitution claims of the members
of the Hungarian minority who remained in Slovakia. The only exception was

**  STEWART 2003.
*  WATERBURY 2010: §.
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ActNo 282/1993 Coll. on the reconciliation of property losses to churches for
the restitution of church property and property of Jewish religious communities,
who were dispossessed after 1938 as a result of racial persecution.

This example also shows that the issue of the “Bene§ Decrees” is not only
about problematic property claims but stems from the different ways in which
Slovakia and Hungary perceive their past. While for Hungary the adoption
of the Treaty of Trianon in 1920 as a national tragedy remains a key point in
modern history,” Slovakia considers the 29™ of August the anniversary of the
1944 anti-fascist uprising, but also the day of the founding of the Czechoslovak
Republic on 28 October 1918 remains the symbolic date of the “beginning” of
its modern history. The status of a national holiday is also given to 8 May as the
Victory over Fascism Day, which is a way for the political elites of contemporary
Slovakia to distance themselves from the Slovak state in 1939-1945. Different
historical narratives are also an obstacle to finding points of convergence in
the interpretation of the common past.

Especially the period before the accession to the EU was marked by rivalry
between the two countries and Hungary’s attempts to raise the issue of the
status of the Hungarian minority in Slovakia in the international fora. This
was also manifested by considerations about the possible blocking of the Slovak
Republic’s accession to the Council of Europe in 1993. Some issues related to
the status of the Hungarian minority were the subject of criticism of Slovakia
by Hungary and the Hungarian minority representation, but some of the
more radical Hungarian politicians also raised the issue of the revision of the
so-called Benes Decrees.™

However, the issues related to the so-called Bene§ Decrees have fallen
among the second-range questions. The priority agenda in Slovak-Hungarian
relations became the issues of cooperation in connection with the integration
of both states into the European or Euro-Atlantic structures, as well as current
problems. At the interstate level, these were, for example, issues related to

* Benesove dekréty a Slovensko 2002.

SADECKI 2020.
LESKO 1993: 16—17; PASTOR 2011: 145.
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the bilateral Slovak—Hungarian interstate dispute over the construction of
a hydroelectric dam on the Danube, while at the national level, the disputes
were mainly about the linguistic rights of minorities. After 1993, a number
of laws were adopted allowing bilingual designation of towns and villages as
well as the writing of names and surnames in minority languages. However,
the Slovak side continued to refuse recognition of collective minority rights,
which was raised by Hungary, but also by some representatives of the Hungarian
minority in Slovakia.

On the other hand, the atmosphere in relations between the Hungarian
minority and the majority population was exacerbated by the adoption of
the 1995 Act on the State Language of the Slovak Republic, which did not
regulate the status and possibilities of using minority languages. However,
unresolved issues from the past did not prevent Slovakia and Hungary from
adjusting their bilateral relations with the adoption of the Treaty on Good
Neighbourliness and Friendly Cooperation between the Slovak Republicand
the Republic of Hungary in March 1995.* Thus, both sides gave priority to
cooperation on pragmatic issues, while those issues that could divide them fell
into the background, although they did not disappear from the daily agenda
and had a great influence on the overall atmosphere of mutual relations. At
the same time, the political representation of both Slovakia and the Czech
Republic considered the issue of the “Bene§ Decrees” a proxy problem in
connection with the disputes of most Central European states with Austria,
which rejects the use of nuclear energy, or the dispute between Slovakia and
Hungary regarding the completion of the Gab¢ikovo—Nagymaros dam and
hydroelectric power station.>”

The sensitivity of the topic of the so-called Bene$ Decrees is also confirmed
by the fact that discussion of them was not possible even during the political
representation of the Hungarian community in Slovakia in the government
coalition in Slovakia in 1998-2006,’" respectively in the governments of

*  PASTOR2011: 162.
°  KMET 2005: 436.
*  HAMBERGER 2008: 118.
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Iveta Radi¢ové (2010-2012) and Robert Fico (2016~2020), when the Slovak-
Hungarian party Most—Hid was a part of them. Once again, the issue also
gained international importance in the period immediately preceding the
accession of both Slovakia and Hungary to the EU. At the time, Hungary
preferred a competitive approach towards the other states in the region, with
its leaders believing that cooperation with other states could be an obstacle
to rapid integration.

This was helped by the warnings of then European Commissioner for
Enlargement Gunter Verheugen in 2001 that if some candidate state was
ready to join but for Poland, the EU will not wait for Poland. In that period,
alternatives were raised of a “small enlargement” of the EU by a few states,
as opposed to the alternative that was put forward at the end of 2002, when
only the accession of Bulgaria and Romania among the candidate states was
postponed. However, German ofhcials have corrected Verheugen’s statement.
Then Hungarian Prime Minister Viktor Orban raised the issue of “waiting
for Poland?” with which he had success, for example, with French President
Jacques Chirac. This approach on the part of some EU Member States has
contributed to weakening the cooperation of the candidate countries and
to strengthening their individual, even competitive, approach during the
pre-accession negotiations. Hungary relied on a potential coalition with
Austria, where a coalition of the OVP and FPO was in power at the time and
the CDU-CSU was expected to win the German parliamentary elections.
One of the consequences was the raising of controversial issues that could
favour Hungary over other EU countries. Cooperation within the V4, which
to a large extent was also about coordinating pre-accession negotiations, thus
became redundant for Hungary from this perspective. Therefore, Viktor Orban
unexpectedly attacked his three Visegrédd partners at once in February 2002 at
the European Parliament. “It is now expected that 10 candidate countries will
join the EU at the same time in 2004. But if serious problems were to emerge
in any of them, the others should not wait for it.” The MEPs said he was clearly
referring to Poland, as Poland was the only country that was so important
in the eyes of the current EU Member States that its unpreparedness could
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cause enlargement to be delayed. At the same time, in the same speech, Viktor
Orban unexpectedly joined Austria in demanding that the Czech Republic
and Slovakia annul the post-war decrees of Czechoslovak President Edvard
Benes. In response to an interpellation by German MEP Jiirgen Schroder
concerning the Czech Republic’s accession to the EU, Orbén described them
as laws incompatible with European law: “It is therefore very difficult for me
to imagine that a country could join the Union maintainingsuch special laws
that differ from Union legislation. We expect these decrees to be deleted from
the legislation of the Czech Republic and Slovakia.”

The reaction of the Czech Republic, Slovakia, but also Poland, which
rejected the revision of the Bene§ Decrees, especially after the CDU-CSU

32

candidate for Chancellor of Germany Edmund Stoiber expressed the demand
for the abolition of the so-called Bierut Decrees, caused the old member states to
reconsider their approach, and they sent a clear signal that they are interested in
the admission of all ten candidate states.”” Viktor Orban’s initiative was rejected
at the level of EU leaders and at the same time resulted in a crisis of Visegrad
cooperation, which was only overcome in 2003. The question referred to above
also concerned, explicitly or implicitly, the so-called AVNO] decrees — i.e. Slo-
veniaand Croatia. The decrees issued by the AVNOJ (Anti-Fascist Council for
the National Liberation of Yugoslavia), a provisional revolutionary government
representing the pro-communist resistance against the German, Italian and
Bulgarian occupation of Yugoslavia, also applied the principle of collective
guilt, especially against the German and Italian minorities in the country. On
the other hand, they did not mention the question of the “Stalin’s decrees”,
i.e. the expulsion of the German population from the todays Kaliningrad
region. At the same time, however, Viktor Orban’s speech showed that his
aim was not to resolve controversial issues and real traumas from the past,
but to instrumentalise the issues of the “Bene$ Decrees” to achieve a more
significant strategic objective; to make Hungary the country best prepared
for EU membership, unlike its other partners and neighbours in the region.

.

MARUSIAK 2005: 278-281.
%  CORDELL-WOLFF 2005: 80.
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The draft resolution on EU Enlargement in the European Parliament
in June 2002 in the part affecting Slovakia did not contain any reference to
what had come to be known as the “Bene$ Decrees” issue, nor did it contain
proposed alterations affecting the status of ethnic minorities, which had been
discussed by the Foreign Affairs Committee of the European Parliament.*
The resolution expressed the hope that if Slovakia kept up its current pace of
preparation and negotiation for entry, it would become an EU member in
the first wave of expansion. For Slovakia it was important that although the
European Parliament challenged the country to improve the way in which the
law on the use of minority languages was used in practice, the minority issue
as a whole ceased to be a target of criticism from abroad.

While Slovak politicians on the one hand refused to countenance the
annulment of the Bene§ Decrees, on the other they did not wish to inflame the
situation. When the Czech Parliament on 2.4 April 2002 approved a declaration
on the unalterable nature of the decrees,”” the head of the Slovak ruling coalition
Party of Civic Understanding (SOP), Pavol Hamzik, proposed the same. His
proposal drew support from the opposition Movement for Democratic Slovakia
(HZDS) and the Slovak National Party (SNS), but other government parties
were against it.’* Slovakia and the Czech Republic thus took an identical
position on the problem of the “Benes Decrees”, considering them valid, but not
effective anymore. In justifying their position in relation to these documents,
both Slovakia and the Czech Republic argue the context of the Second World
War and the events that immediately preceded it, i.e. the Munich Agreement
of 1938 and the Vienna Award of 1938-1939, which conditioned the adoption
of the “Benes§ Decrees”. At the same time, the Ministry of Justice of the Slovak
Republic stated that “the effectiveness of the Bene§ Decrees ceased at the latest
by Constitutional Act No 23/1991 Coll., which established the Charter of

*  European Parliament 2002.

% Korpretal. 2002.
3 MARUSIAK 2005: 284.
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Fundamental Rights and Freedoms. In contrast, the validity of the Benes
Decrees continues to exist”.*’

“BENES DECREES” AFTER THE EU ACCESSION

After 2002, the issue of the Bene§ Decrees practically ceased to be a European
policy issue and shifted more significantly to the domestic policy and bilateral
agenda, despite the fact that this issue is periodically raised by Hungarian and, to
some extent, German and Austrian representatives in the European Parliament.
It revived again after 2006, when Slovak-Hungarian relations deteriorated both
domestically and bilaterally after the rise of the Smer—SD-led coalition with the
participation of the SNS and HZDS parties. In this situation, an ethnic cleavage
was formed in Slovak politics on a number of issues, when ethnically Slovak
and Hungarian parties stood against each other on fundamental issues — e.g.
on the issue of international recognition of Kosovo, but also on the issue of the
Benes Decrees, which this time, however, was raised on the floor of the Slovak
Parliament, by the proposal of the MPs of the Hungarian Coalition Party to
compensate the citizens of the Slovak Republic of Hungarian nationality who
had been taken to forced labour in the Czech borderlands. The compensation
was to be both moral and financial. In response to this proposal, in 2007 the
National Council of the Slovak Republic adopted Resolution No 533/2007 on
the immutability of the decrees,*® whose wording was similar to the document
adopted in 2002 by the Chamber of Deputies of the Parliament of the Czech
Republic. Although the adoption of the document was initiated by members
of the coalition of the Slovak National Party, after a parliamentary debate and
the incorporation of amendments, it was also supported by members of those
opposition parties that had worked together with the Hungarian Coalition
Party in the government coalition between 1998 and 2006. On the one hand,
the document rejects the principle of collective guilt, but at the same time it

7 BeneSove dekréty a Slovensko 2002.

¥ NCSR 2007a.
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also rejects “attempts to question and revise laws, decrees, treaties and other
post-war decisions of the Slovak and Czechoslovak authorities which would
imply a change in the property and legal post-war arrangement”. It notes that the
above decisions were taken as a result of the Second World War and the defeat
of Nazism, and were based on the principles of international law represented
by the conclusions of the Potsdam Conference in 194s. It also states that

“the post-war decisions of the representative bodies of the Czechoslovak Republic and the
Slovak National Council are not the cause of discriminatory practice, and no new legal
relations can arise today on the basis of them”, but that the legal and property relations

created by those decisions are “unquestionable, inviolable and immutable”.>

Practically without much response from the media and political elites, there
was an exchange of letters between the representatives of the Slovak Bishops’
Conference and the Hungarian Bishops” Conference in June 2006, inspired
by the gesture of the Polish bishops towards the German bishops in 1965, in
which they drew attention to the mutual wrongs of the past. “Our memory
preserves the many wounds we have inflicted on each other”, the Slovak bishops’
letter states, while the Hungarian bishops’ letter says: “We recall with special
pain those cases when Hungarians have harmed Slovaks or Slovak commu-
nities.” Both letters contained the wording, taken verbatim from the letter as
mentioned earlier of the reconciliation Pastoral Letter of the Polish Bishops
to their German Brothers: “We forgive and ask for forgiveness!”*

Alongside this, there were also proposals for a political declaration that
would bringa moral closure to their conflicts. The proposals so far have failed.
As a rule, they were made unilaterally, not the result of a joint proposal that
could not be interpreted by one side as a victory at the expense of the other. One
such example was the draft declaration submitted by the Hungarian Coalition
Party “Together and Sincerely” to the Speakers of the Parliaments of both

¥ NCSR 2007a.
* List Episkopatu Polski 1965; Biskupi Slovenska a Madarska 2006.
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countries in September 2007. The proposal had the support of some members
of the Christian Democratic Movement (KDH). Although it was not made
public in advance, the party leadership informed the media in advance of its
content, including the proposed date for the adoption of the declaration, which
was to be Europe Day 8 May 2008. The Hungarian Parliament should express
regret for the Magyarisation of the Slovaks around the turn of the 19™ and
20" centuries. In the context of Slovak-Hungarian relations, Magyarisation
means intentional, state driven policy aimed to transform Hungary into the
Hungarian (Magyar) nation state based on ethnic principles by the assimilation
of non-Magyar ethnic group members. It should also be critical of the policy
of the Hungarian Government after 1938, when Hungary incorporated the
southern part of Slovakia, and of Hungarian participation in the invasion of
Czechoslovakia by the armies of the Communist states in August 1968. In
the Hungarian Coalition Party’s (SMK) view, the Slovak party should express
regret, for example, over the violation of the rights of Hungarians after 1918 or
over the deportation of Hungarian minority citizens to the Czech parts after
1945, and the application of the principle of collective guilt, i.e. including the
consequences of the “Bene§ Decrees”.*' The way in which the proposal was
presented provoked a negative reaction from the representatives of the Slovak
Republic. Ithad not been discussed in advance with the Slovak and Hungarian
sides. Therefore, the Minister of Foreign Affairs of the Slovak Republic, Jan
Kubis, declared that the proposal of the Hungarian Coalition Party was not
aimed at reconciliation but was confrontational in nature.*

AsImentioned eatlier, the dispute over the “Bene§ Decrees” was a concom-
itant of the growing tension in Slovak—Hungarian relations, both bilaterally
and domestically. This period began at the end of the first government of Ferenc
Gyurcsany, when in April 2005 the issue of the revision of the “Bene$ Decrees”
was raised by the Hungarian State Secretary Andrds Barsony, which resulted
in the cancellation of the planned visit of the Slovak Prime Minister Mikul4$

# CTK 2007.
+#  SITA 2007.
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Dzurinda to Budapest. The Slovak—Hungarian dispute over the “Bene$ Decrees”
was “verbalised by various political actors in Hungary representing both parts
of the ideological spectrum”, which, according to Tomas Strazay, was “not only
perceived very sensitively by the Slovak political elites; they are also a source
of tension in Slovak—-Hungarian bilateral relations and in the broader region
of Central Europe”.* The Hungarian Status Law (The Act of Hungarians
Living Abroad) 2001, regulating the principles of Hungary’s policy towards
Hungarian minorities in neighbouring states, conceived as extra-territorial,
presupposing direct material support of members of Hungarian minorities
in neighbouring states by the Hungarian state and the issuance of relevant
certificates (so-called ‘Certificate of Hungarian Nationality’ and ‘Certificate
for Dependants of Persons of Hungarian Nationality’) issued by the Hungarian
state on the territory of neighbouring states, considerations about the territorial
autonomy of regions inhabited by members of the Hungarian minority, or the
use of the term “Felvidék” by some representatives of the Hungarian community
in southern Slovakia managed to integrate political forces in Slovakia from
different, often contradictory, political camps.** In that period, an “ethnic
cleavage” began to take shape in Slovakia, whose presence became more visible
with the adoption of the Slovak parliamentary resolution on the status of the
Serbian province of Kosovo in 2007. In this resolution, deputies of the National
Council of the Slovak Republic refused to recognise Kosovo’s forthcoming
unilateral declaration of independence.* This document, although seemingly
unrelated to the case of the “Bene§ Decrees”, also points to a key priority of the
Slovak Republic’s foreign policy, which is the inviolability of the international
order and borders established after the Second World War, as it referred to the
principles of the UN Charter.

At the same time, since 2007, there have been indications of interest at
the level of the Prime Ministers of Slovakia and Hungary for a dialogue on

+  STRAZAY 2005: 56.
*  ALBERTIE 2003: 1000; STEWART 2003; STRAZAY 2005.
#  NCSR 2007b.
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contentious issues at the level of historians through the implementation of
the project of a common history textbook. On the Slovak side, however, the
situation was complicated by the participation of the SNS in the government,
whose nominee, Jan Mikolaj headed the education ministry. On the other
hand, the work intensified after the Deputy Prime Minister of the Slovak
Republic, Dusan Caplovié assumed patronage over the project. In 2009, the
Prime Ministers of the Slovak Republic and Hungary, Robert Fico and Gordon
Bajnai, also supported the project. Despite the verbal support for the project
from the political elites and despite the fact that work on the final editing
of the joint Slovak-Hungarian historical texts began as early as 2011, the
publication was not published even until 2023.

The course of the disputes over the “politics of memory” between Slovakia
and Hungary is characterised by little willingness on the part of both states to
reconsider their previous positions, despite the cooperation of historians and
the verbal declarations of the will of the representatives of the governments of
both states to reach a common approach to resolving the disputed issues of the
past. Political leaders are thus sending contradictory signals. The interest in
resolving disputed issues from the past, presented in bilateral and multilateral
forums, isaccompanied by confrontational steps and statements and by raising
contentious issues, e.g. in connection with the so-called “Bene§ Decrees”. This
process also takes place on the floor of international institutions, e.g. in the
European Parliament, where they are also supported by some conservative
MEDPs from Germany and Austria.

CONCLUSIONS

The issue of the Bene§ Decrees and unresolved issues from the past regularly
recur in the discourse on Slovak-Hungarian relations at multilateral, bilateral

#  SUTAJ 2014: 13-15.
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and national levels. Both the Slovak and Hungarian sides missed the window
of opportunity that was created after the political changes of 1989-1990. Some
of the declarations from this period co-determined the nature of the bilateral
relations of the states concerned with the later independent Slovakia. This
is the case, for example, with the Slovak National Council’s statement of
February 1991 on the expulsion of Slovak Germans, which highlighted the
role of the German minority in the development of Slovakia, and condemned
the principle of collective guilt, applied in the expulsion after the Second World
War also to “innocent hard-working people”. “These German fellow citizens
suffered for those who served Nazism on behalf of the German minority in
Slovakia”, the statement reads.*” The symbolic power of commemorating the
historical aspects of mutual relations was realised most of all by Prime Minister
Jan Carnogursky among the Slovak leaders of the time. In his speech at the
meeting of the Carpatho-German Compatriot Association in Karlsruhe on
2 June 1991, he highlighted the moments that united Slovak and German
societies, e.g. the participation of members of the German ethnic group in
the development of the towns in the former Central Slovak ore mining area
and in the Spi§ region in the eastern part of Slovakia, and at the same time, he
asked the representatives of the German compatriots for help in order to make
Slovakia “for the first time in its history a fully-fledged part of Europe”.** He
also addressed a gesture of reconciliation to the citizens of the Czech Republic
when he condemned the expulsion of Czech citizens in 1939: “The expulsion
of the Czechs ata time when the Czech part of the state was collapsing under
the onslaught of Germany is a black stain on Slovak history.” He spoke these
words on his own behalf, not on behalf of the Slovak Republic.*

This condition has various causes. Unlike Germany, which derives its current
identity from its distancing from the Nazi past and defines it as such also
through broadly conceived policies of reconciliation towards neighbouring

47 SNR 1991.
#  CARNOGURSKY 1997: 183—184.
#  CARNOGURSKY 1997: 190.
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states, but also, for example, towards Isracl and, most recently, towards Tanzania
as a former German colony,’® Hungary favours self-victimising narratives
focusingits official memory politics on the wrongs caused by the Trianon Peace
Treaty, especially when, after 2010, its designation as “Trianon peace dictate”
became part of the rhetoric of Hungary’s official representatives.*’ In case of
the Hungarian minority in Slovakia, however, it must be acknowledged that
this is a segment of the population that was affected not only by the repres-
sion associated with the establishment of the communist regime, but also by
repression due to their ethnicity, with the Hungarian population in most cases
regaining Slovak or Czechoslovak citizenship. The fact that they can only make
restitution claims to a limited extent compared to the majority population is
a source of feelings of injustice and discrimination.

The attempt to Europeanise the issue of reparations for post-war repression
on an ethnic basis has failed because it would affect too many states and would
ultimately destabilise the entire EU. The problem can therefore only be resolved at
national or bilateral level. At the same time, moral compensation for the victims
must, as in case of German—Czech or German—Polish relations, be the result
of reciprocal gestures; Slovak—Hungarian reconciliation cannot be imposed
unilaterally, as was the case, for example, with the SMK proposal in 2007. It also
cannot be accompanied by a policy of “soft revisionism”. Both partners must be
convinced that they are perceived by the other side as equal actors.

At the moment, the issue seems to be gradually slipping into the background.
This is due not only to the change of generations, but also to the passage of time
and the change of political paradigm. The parties that were active participants
in ethnic polarisation in Slovakia have either been gradually marginalised,
resultingin the absence of ethnic Hungarian parties in the Slovak parliament
since 2020 (while the more radical component — SMK - has been out of the
Slovak parliament since 2010), or they have weakened their anti-minority

agenda, which is the case of the SNS.

° Deutsche Welle 2023.

' E.g. see Hungarians mark the Day of National Unity 2012.
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The issue of reconciliation, understood as the closure of conflicting chapters
of common history, cannot be resolved on the basis of unilateral steps. On the
other hand, raising these issues is necessarily confrontational, as the starting
positions of the two states are contradictory. The thesis of the unbroken con-
tinuity of Hungarian statehood, as expressed also in the current Fundamental
Law of Hungary (2011), is not in direct contradiction with the identity of the
Slovak Republic, which claims the heritage of the Czechoslovak Republic,
created in 1918. Czechoslovak statehood largely emerged in opposition to the
Hungarian state, of which Slovakia was an integral part until 1918. This is one of
the reasons why even contemporary Hungary considers the territorial changes
after 1918, codified by the Trianon (1920) and Paris (194s5) Peace Treaties, its
territorial losses. However, this is only minimally present in Austria, which
after 1918 rejected the thesis of continuity with the defunct Austro-Hungary.**
Therefore, the debate on the common past will most likely resemble a dialogue
of the deaf for a long time to come.

At the same time, the example of Slovak—Hungarian relations after 1993 has
shown that the presence of common interests, such as the integration of the
two states into the EU before 2004, but also the close cooperation within the
Visegrdd Group in later years, contribute to improving the mutual perception
of the two states only to alimited extent. The example of the “Benes Decrees”
shows that despite close cooperation within the EU, Slovakia and Hungary
have not been able to close controversial issues from the past. In the long term,
their importance is gradually declining in favour of solving more current
problems, but they remain present on the agenda of bilateral relations, all the
more so because in Slovakia’s case they are also an internal political problem.
The events of 2001-2002 and 2006-2007 also suggest that their importance
may even increase in moments of crisis and, despite the identical foreign policy
orientations of both states, may significantly damage the atmosphere in bilateral

cooperation.

52
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The example of Slovak—-Hungarian relations shows that despite the declared
common interests and strategic goals, each member state of the European
Union brings its own perception of itself and its neighbours when it joins.
This is subsequently reflected in the development of relations between EU
Member States. The relevance of the Slovak-Hungarian experience and the
study of the position of actors at national, sub-state and European level can
be beneficial in the context of further EU enlargement to include the states
of Southeastern Europe, Ukraine, Moldova and Georgia. Their complicated
histories and relations with their neighbours will have an impact on the internal
dynamics of the EU’s development, but also on the shape of its foreign policy,
as it happened after the 2004-2013 enlargement.

The period after 1989, but also the first decade of the Slovak Republic’sand
Hungary’s membership of the EU, can be described as a missed opportunity.
That period was characterised by a trend towards de-borderisation, i.e. the
weakening of the importance of state borders while respecting the sovereignty
and equality of individual actors. This created the right conditions for the
closure of conflicting issues from the past, as evidenced, for example, by trends
in the development of Czech—German or German-Polish relations, where
controversial issues of the past are being put on the back burner. On the contrary,
their confrontational raising has always created tendencies of re-borderisation,
of questioning the need for mutual cooperation at bilateral and regional level.
Currently, the dominant trends of re-borderisation of political discourse,
reinforced by the aggression of the Russian Federation against Ukraine, as well
as the tendencies to close the borders during the periodically recurring refugee
crises since 2015, do not create the preconditions for a constructive discussion of
the issues related to the past. Similarly to the German approach to these issues,
the most appropriate way to close this conflict phase of Slovak—Hungarian
relations, both at the national and bilateral level, will be to historicise it. That
is to say, the moment when the issues cease to evoke the threat of demands
for financial compensation and, even indirectly, implicitly, fears of a possible
challenge to the existing state borders.
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Janos Fiala-Butora

The Lasting Impact of the Benes
Decrees in Slovakia’

The Benes Decrees, laws punishing the German and Hungarian communities of
Czechoslovakia after the Second World War, are usually described as a historical
phenomenon. This article shows that recently they have become a current legal issue
after Slovak authorities have started applying the decree on confiscating property
against current owners of property in Slovakia. There are several legal avenues for
how confiscations can currently take place. The most famous example was exposed
by the case of Bosits v. Slovakia, decided by the European Court of Human Rights
in 2020. However, some other forms are more frequent and less transparent. Not
only are these procedures contrary to Slovak law, but they are also taking place in
avery different legal context compared to the post-war era. Slovakia as a member
of the European Union is bound by the EU Treaties, and is a signatory to human
rights treaties that protect the right to property and freedom from discrimination.
Confiscations on the basis of ethnicity, applying the principle of collective guilt,
constitute a severe violation of these norms. The Benes Decrees affect the present
not only through confiscations; they serve as the ideological basis for the current
relationship between the majority and minorities in Slovakia. To overcome them,
the first step should be quantifying the problems they have caused, to be able to
offer specific suggestions on how these could be remedied.

' 'This research was supported by grant no. NKFIH 134962 of the National Research,
Development and Innovation Office of Hungary and by grant no. 1341-03-03 VOICES
of the SASPRO2 program of the Slovak Academy of Sciences.

DOIL: https://doi.org/10.36250/01228_05


https://doi.org/10.36250/01228_05

94 COLLECTIVE GUILT IN CENTRAL EUROPE AFTER WWII AND NOW
INTRODUCTION

The so-called Bene§ Decrees have always been a thorny issue in the relationship
between Slovaks and Hungarians, both within Slovakia and internationally.
Laws adopted after the Second World War punishing ethnic Hungarians in
Slovakia on the basis of the principle of collective guilt continue to haunt current
political discussions, because they continue to be resented by those affected.”
Their importance notwithstanding, they were always discussed as a historical
issue, as events that happened in the past. This viewpoint was challenged by
recent developments, which show that the Decrees continue to affect property
relations in Slovakia, among others by creating new property rights.

In what follows I will not deal with the history of the Bene§ Decrees. This
hasbeen done by others.? Rather, my analysis aims to understand how the Benes§
Decrees live on with usin the 21* century, how they affect Slovak-Hungarian
relations and the situation of the Hungarian minority in Slovakia — and what
could be done to make them truly historical documents, a thing of the past.

THE BENES DECREES AS A HISTORICAL
PHENOMENON — THE “YEARS WITHOUT A HOMELAND”

The Bene$ Decrees are the collective name given to the laws that regulated the
status of the Hungarian and German minority communities in Czechoslo-
vakia duringand after the Second World War.* They were issued by President
Edvard Benes in exile in London between 21 July 1940 and 27 October 1945,
to substitute the legislative work of the Czechoslovak Parliament, which
was not in session. The presidential decrees were ratified by the Provisional
Czechoslovak National Council on 6 March 1946, thus their legality was

MARUSIAK 2015.

> VADKERTY 2001; SZARKA 2005; GABZDILOVA-OLEJNTKOVA et al. 2005; POPELY et al.
2007; §UTAJ 2008; KOLLAR 2010.

*  JANICS 1979.
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subsequently recognised. On the territory of Slovakia, the Decrees operated
through the decrees of the Slovak National Council, with the changes contained
in the latter decrees.

Inabroader sense, all decrees issued by President Bene§ are “Benes$ Decrees”.
Most of these dealt with issues of economic and political reconstruction of the
war-ravaged country, with transport, social, administrative and other matters.
In anarrower sense, as a symbol of post-war injustice, the term “Bene$ Decrees”
refers only to those decrees of the President and the Slovak National Council
that regulated the status of the German and Hungarian minorities.

The decrees affecting these two minority communities are based on the
principle of collective guilt. Persons of Hungarian and German ethnicity were
deprived of their citizenship, their property was confiscated, their pensions were
cancelled and they were dismissed from their jobs. All persons were presumed
guilty and affected accordingly; German and Hungarian educational, cultural
and social organisations were banned and their property was confiscated.
Germans were unilaterally expelled. This was approved by the Allied Powers
at the Potsdam Conference in 1945, but not the confiscation of their property
without compensation.’ In the course of the expulsions, a significant number
of people (estimated at between 20,000 and 250,000) were victims of pogroms
and murders.

The Allied Powers did not approve of the expulsion of Hungarians, so
the Czechoslovak authorities used various reprisals against them to pressure
Hungary to accept a full-scale population exchange. In this context, about
44,000 persons were deported to the Czech parts of the country for forced
labour, and about 90,000 persons were expelled to Hungary in exchange
for approximately 73,000 persons of Slovak ethnicity who volunteered to be
resettled in Slovakia. The Hungarians who remained in Slovakia were pressured
to declare Slovak ethnicity as part of the “Reslovakisation” process. Hundreds
of thousands of them did so — many of them later returned to their Hungarian
ethnicity.

N

Center for Legal Analyses 2000.
DEZAYAS 1994: 152.
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The reprisalslasted until 1948, when a Communist takeover of the govern-
ment resulted in Czechoslovakia becominga member of the Communist bloc.
The application of the Decrees was discontinued, and Hungarians regained
their citizenship — but not their property. The state soon nationalised all private
property, and individual ownership lost relevance. But no wrongdoing was
acknowledged, the persons affected were not rehabilitated, and no apology
was issued for the wrongs they had suffered. The community did not become
an equal, state-constituting part of Czechoslovakian society, but was given
a tolerated status with limited minority rights. The state formally broke with
its policy of 1945-1948, and never provided compensation or other redress to
those affected. Official policy simply treats the Decrees as a closed step in the
past, with no current legal effect.

THE BENES DECREES AFTER 1989

After the fall of Communism in 1989, the state allowed the restitution of
property nationalised during the communist years by adopting the so-called
restitution law.” However, this law does not apply to land confiscated under the
Bene$ Decrees. Thus, the state did not consider the confiscation of property on
the basis of ethnicity in 1945-1948 to be an unjust step that should be redressed.
This approach is also the basis of the second restitution law adopted in 2003,
which was still in force when Slovakia joined the EU.*

During the EU accession process, the Bene§ Decrees were criticised for
allowing the confiscation of property on the basis of ethnicity, which is
incompatible with the EU Treaties.” The European Commission examined
the relationship between the Decrees and the EU legal order in the Czech
Republic, and in the so-called Frowein Report came to the conclusion that if

7 JABLONOVSKY 2010: 3.
¥ GYENEY-KOROM 2020: 315.
> BAGO 2018: 56.
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the Decrees are no longer applied, they are not contrary to EU law."® In other
words, past breaches are not investigated by the EU because they fall outside the
temporal scope of the EU Treaty; current breaches are not known to the EU;
and the EU does not question the continuing consequences of past breachesin
order not to prevent the accession of the Czech Republic and Slovakia.

Since 2012, a petition has been pendingbefore the European Parliament’s
Committee on Petitions, secking the abolition of the Bene§ Decrees. In this
procedure, the Slovak representation, across governments, has consistently
held the position that because the Decrees are no longer applied, they are not
contrary to EU law."* However, the first part of the claim was severely challenged
in 2019, which casts serious doubt on the second part.

THE LEGAL STATUS OF THE BENES
DECREES IN THE 21°" CENTURY

The Bene$ Decrees are laws that had alegal effect for a specific period of time.
Between 1945 and 1948, the citizenship, pensions and property of Hungarians
in Czechoslovakia were confiscated, they were subjected to forced labour and
deported. After 1948, such actions did not take place, so in this sense, the
Decrees are indeed dead law.

But this does not mean that the Decrees have no legal effect currently. First,
they may serve as a legal basis for compensation claims. If the measures were
cancelled without ever being declared as unjust, they could be still challenged
by those affected. For example, a person forced into forced labour may request
compensation for the harm suffered.

The situation is even clearer in the case of confiscation of property. President
Bene§’s decrees on confiscation of property were implemented in Slovakia by
decrees of the Slovak National Council. The most important of these was
Decree No 104/1945 of the SNC on the confiscation and early distribution of

FrROWEIN etal. 2002.
Slovak Government 2013.
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agriculturalland of Germans, Hungarians, and the traitors and enemies of the
Slovak nation."* On the basis of the decree, the ethnic Hungarians and Germans
lost their land with effect from 1 January 1945."* As its name indicates, the
decree penalised persons convicted of anti-state offences, including Slovaks and
Hungarians, but also sentenced persons of German and Hungarian ethnicity
to loss of property purely on the basis of their ethnicity. Only a small number
of Germans and Hungarians were exempt from the confiscations, who could
prove their active resistance to Nazi authorities — for example, by participation
in the Slovak National Uprising of 194 4.

This decree is still in force today and is still used for confiscation of
assets — both claims seem surprising, because they are not known to the public.
The Slovak Ministry of Justice is aware that the decree is in force, and they
confirmed this in writing."* The fact of confiscation of assets is not publicly
known, but it is demonstrably happening, and anyone can easily verify it.

The case of Bosits v. Slovakia

Since the fall of Communism, Slovak courts have not returned property con-
fiscated under the Bene§ Decrees to its original owner. The relevant legislation
on restitution simply does not allow this, and unlike in the Czech Republic,
the Constitutional Court of Slovakia has not taken a position on whether
deprivations of property in 1945-1948 are compatible with modern human
rights standards.” In the Czech Republic, several former German owners
have sued for the restitution of their property, and a case is currently pending
against the family of the Grand Duke of Liechtenstein.

Nariadenie Slovenskej narodnej rady ¢. 104/1945 Zb.

Hungarians initially only lost their land above so hectares. This rule was amended by
Decree No 64/1946 of the SNC on 14 May 1946, which extended the confiscated property
to all land owned by Hungarians.

Ministry of Justice of the Slovak Republic 2020b.

Ustavni soud CR, 1995 and 1998.
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In Slovakia, very different types of trials have taken place, with reports in
the Hungarian press in Slovakia since the early 2000s claiming that the Benes
Decrees are the basis for the present confiscation of property or the refusal
to return property. These reports did not gain wider coverage, because the
legal grounds of these events were not entirely clear from them. The media
breakthrough came with the Bosits v. Slovakia decision of 19 May 2019 of the
European Court of Human Rights, which concerns one such case. As the case
can be described as typical, it is important to understand its details.

Mikl6s Bosits’s grandfather owned a 35-hectare forest in the village of
Varadka (Varadka), near Bardejov in northern Slovakia. Because he had
Hungarian ethnicity, in 1946 the local district office issued a confiscation
order for his name. However, this order was not served on him because the
district office assumed that he had left for Hungary (in fact he continued to
live in Presov [Eperjes] for the rest of his life). On the basis of the order, a court
decision in 1947 deprived him of all his real estate, including the forest land in
question. However, for unknown reasons, this confiscation was not entered
in the land register by the land registry ofhice, and the land was still in Bosits’
name at the time of the communist takeover in 1948. The registration was
probably delayed due to alack of capacity at the land registry.

After the fall of Communism, Mr Bosits asked for the forest to be returned
to him, on the basis that it had been nationalised by the communist regime.
In 1995, the state land settlement process, known in Slovak as ROEP (Register
obnovenej evidencie pozemkov [Revised Land Register]), was launched in
Slovakia. This was completed in the Bardejov district in 2000. At that time,
the 1946 confiscation order and the 1947 court decision were found in the
archives, but the district office did not accept them as valid because it was clear
from the file that they were not served on Mr Bosits in the past, which was
contrary to the procedural rules applicable in 1946—1947. Bosits was therefore
reinstated as the owner of the forest land in question. This ROEP decision was
also accepted by the local representative of the state company Forests of the
Slovak Republic (Lesy Slovenskej republiky), which participated ex officio in
the ROEP procedure.
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Mr Bosits died in 2006, and the forest was inherited by his grandson Miklds
Bosits and three other descendants who live in Hungary and are Hungarian
citizens. They were properly registered as the new owners of the forest by the
Bardejov District cadastral office.

In the meantime, a planned investment increased the value of the forest.
Therefore, instead of buying the forest or expropriating it (with compensation),
the Forests of the Slovak Republic took steps to acquire it on the basis of the
Benes Decrees. First, they tried to convince the Bardejov District cadastral office
to confiscate the land on the basis of the confiscation order, i.e. to register the
state as the owner on the property title. The cadastral office refused to do so.
They pointed out that confiscation would be illegal, and the Forest company
knew this, as the ownership of the same land had already been confirmed in
the ROEP procedure, and the Forest company had accepted Bosits’s ownership.

In 2009, the Forests of the Slovak Republic state company filed a lawsuit
against Mikl6s Bosits and the three other heirs, asking the court to declare that
the state is the owner of the forest land in question, since it was confiscated from
Bosits’s grandfatherin 1946. On 9 November 2011, the Bardejov District Court
dismissed the action, stating that the land had never been legally confiscated
from Bosits’s grandfather. On appeal by the Forest company, this decision was
confirmed by the PreSov Regional Court on 6 September 2013. The Forest
company could not submit further remedies, and the case was closed.

However, the Forest company turned to the Prosecutor General’s Office of
the Slovak Republic. The Prosecutor General has the possibility to intervene
in closed civil proceedings by means of an extraordinary remedy, the so-called
extraordinary appeal on points of law (mimoriadne dovolanie). The Prosecutor
General did so on 4 September 2014, when he asked the Supreme Court to
annul the first and second instance court decisions in the case.

The Supreme Court ruled in favour of the Forest company in its decision
4MCdo 12/2014 0f 29 September 2015. The court found that the forest should
be considered as if it had been confiscated in 1946 “in order to preserve the
prestige of the State”. In so doing, the court effectively confiscated with retro-
active effect the property of Bosits’s grandfather, which became the property
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of the state with effect from 1946. The court remitted the case back to the first
instance court for a new judgment in line with the Supreme Court’s reasoning.

Miklés Bosits, however, filed a constitutional complaint against the
intervention of the Prosecutor General, claiming that his procedural rights
had been violated. This complaint was rejected by the Constitutional Court
on 8 June 2016, accepting the reasoning of the Supreme Court. Bosits then
lodged a complaint with the European Court of Human Rights in Strasbourg,
On 19 May 2020, the European Court ruled in his favour,'* stating that the
intervention of the Prosecutor General in a case that had already been closed
violated the applicant’s right to a fair trial under Article 6 of the European
Convention on Human Rights. The European Court was unable to examine
the confiscation of assets itself, as the issue was still pending before the domestic
courts. However, the decision points to the fact of confiscation and its legal
basis. It also mentions the specific domestic court decisions, which clearly
show that confiscation of property under the Decrees is indeed possible in
Slovakia at present.

The Slovak Government has handled the case by trying to interpret the
European Court’s decision very narrowly.'” The statements have focused on
the question of the powers of the Prosecutor General, while failing to say in
what proceedings these powers were exercised. Minister of Justice Zuzana
Kolikova also received specific questions on the Decrees in the form of letters
and parliamentary interpellations, but she answered them in a way that did
not require her to take a position on the issue of the Decrees.'®

Other confiscations taking place currently

In parallel with the Bosits decision, partly before and partly after it, another
set of cases concerning land under the newly built D4 highway received a lot
of publicity. Podunajské Biskupice is today part of the city of Bratislava, but in

¢ Bosits v. Slovakia 2020.

7" Ministry of Justice of the Slovak Republic 2020a.

" KOLIKOVA 2020.
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1945 it was an independent village, almost entirely populated by Hungarian
speakers. Due to the ethnic composition of the population, almost the entire
area of the municipality was subject to confiscation under the Bene§ Decrees.
However, only a small part of the confiscations were in fact carried out. Much
of the land had been built on by the state under communism or cultivated by
the local cooperative.

A few years ago, however, the state started to build the D4/R7 motorway,
which connects to the capital’s motorway network just outside Bratislava,
heading east towards Zitny ostrov (Csallékoz), a region with a large Hungarian
population. The first section, to Holice (Egyhdzgelle, Dunajska Streda/
Dunaszerdahely district), was opened in 2020.

The land under the motorway became valuable after it was taken out of
cultivation. Several residents applied to have land in their ancestors’ namesand
previously thought to be worthless to register in their namesin a supplementary
inheritance procedure. The National Highway Company (Ndrodnd dialnicni
spolocnost = NDS) accepted the newly announced claims and made preliminary
agreements with the heirs to purchase the land from them.

This is when the Slovak Land Fund (Slovensky pozemkovy fond — SPF)
intervened. It instructed the Highway Company to stop the acquisitions,
claiming that the lands in Podunajské Biskupice were subject to the Benes
Decrees and therefore belonged to the state. The local notaries were ordered
to stop inheritance proceedings, and the Bratislava cadastral office started to
confiscate land under the motorway in administrative proceedings. This was
not possible in all cases, so several lawsuits were also filed to have the courts
order confiscation. There are currently around so lawsuits pending. Some of the
people concerned are very determined; if the state does confiscate their land,
they are willing to apply to international fora. These confiscation proceedings
were reported in the Hungarian and Slovak press."

" CzIMER 2020a; CZIMER 2020b; CZiMER 2020¢; TASR 2020.
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Based on the information available so far, the Land Fund is systematically
searchingarchives for possible confiscation orders affecting to the land under
the motorway. On several occasions, completely false confiscation orders have
been used, for example when the same order was used to confiscate the property
of several local residents with the same name. Valid orders are often also not
suitable for confiscations under domestic law, for example, because they do not
have the address of the person concerned on them, so they were evidently not
served on the person back in the day. But the Land Fund goes even further, often
confiscatingland without a confiscation order if it is believed that the original
owner was Hungarian or German. The publicised cases led to the discovery
that several parcels of land had already been confiscated in previous years in
cooperation with the cadastral offices, typically the property of former German
owners who have no local heirs because they have been expelled from the
country. The scandals have led to the emergence of some heirsliving in Austria
or Germany, which is when these anomalies were discovered.

Anyone can verify the existence of confiscations by using the online property
register. Many property titles show that the state was registered as owner in
recent years, where the reason for registration is a confiscation order from
1946 or 1947. Examples from the Podunajské Biskupice cadastre alone are
7922, 7881, 7920, 7871, 7909, 7912, 7915, 7925, 7930, 7931, 7938, 7944, 7873,
7907, 7916, 7920, 7924, 7928, 7932, 7933, 7934, 7935, 7941, 7945, 7949, 7952,
7958,7961,7964,7965,7966,7967,7969,7973,7852,8297, 1645, 3644, 3646,
8389, 7118, 5398, 7728.

However, the fact of confiscation of assets is still denied by the state and
is not known to the public and the professional public. One reason is that the
allegation is very serious and goes against the constitutional foundations of
the Slovak legal system. There is currently no political will, political or legal
authority for such a violation. How is this possible and how can the state try

to justify it?
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Conﬁsmz‘ims in practice

To analyse the legal impact of current confiscations, we must first understand
how the above mentioned Decree No 104/1945 was implemented. While the
Decree in principle confiscated land from all persons of German and Hungar-
ian ethnicity, it was implemented by individual decisions. The local national
committees prepared a list of persons of Hungarian and German ethnicity.
These lists were often completely arbitrary, with persons beingadded to the list
because they had a Hungarian- or German-sounding name, or simply based on
unverified statements of others. On the basis of the lists, an individual decision,
aso-called confiscation order wasissued in an administrative procedure, stating
that the person was subject to the decree on the basis of his ethnicity and
therefore lost his property. According to the rules of administrative procedure in
force at the time, Government Decree No 8/1928 on Administrative Procedure,
for the order to become final, it had to be served on the person concerned, who
could appeal against it. In practice, appeals were of little importance because
they were rarely successful. There were a few exceptions, for example when
someone contested that his ethnicity had been wrongly established, for example,
because he had been confused with another person, or if the person could
prove that he was exempt from the decree because he was an active anti-fascist
activist, for example, by taking partin the Slovak National Uprising. A fter the
decision became final, a court ruling declared that the person lost his or her
property specified in the decision. The Land Registry implemented the court
order by registering the state as the new owner of the property on the property
titles. Part of the land thus transferred to state ownership was then allocated
to Slovak settlers, while the rest remained in state administration.

The description above shows how confiscations took place in principle:
this is how the public authorities wanted to proceed. However, due to the
chaotic situation after the war and the lack of qualified administrative cadres,
the procedures were carried out with many errors. Very few bureaucrats had
legal qualifications, and the persons affected were often in unknown places,

for example, because they were prisoners of war as soldiers of the Hungarian
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army or had disappeared. As a result, often no attempt was made to serve the
orders, and alternative methods of service were not used (e.g. appointment of
aguardian, service by public notice). Many proceedings were also delayed, and
by 1948, when the confiscations were stopped, there were many properties for
which confiscation orders had already been issued but the proceeding was not
yet concluded, the new owner was not yet registered on the property titles. Some
of the confiscated land had already been managed by their new owners, the
Slovak settlers, some of whom were registered as owners, but others were not.
In 1948, by Government Decree No 26/1948, owners of Hungarian ethnicity
who had regained their Czechoslovak citizenship were given back their land
up to so hectares, but this was still only a decision in principle, and the vast
majority of the old—new owners did not manage to register this land in their
own name. In 19438, after the state nationalised all agricultural property, private
ownership lost its importance, and the state did not put property titles in order.
Therefore, there were many properties where confiscation or restitution was
pending: a decision in principle or a first decision had been issued but the
process had not been completed.

Property titles after 1989

After the fall of Communism, Czechoslovakia decided to return property
confiscated by the Communist regime. Law No 229/1991 on restitution of land
was adopted,* but it only applies to property confiscated between 25 February
1948 and 1 January 1990. Thus, it is not possible to claim back property confis-
cated under Decree No 104/1945 mentioned above or under any other Benes
decree. A similar solution has been adopted in the second Land Restitution
Act No 503/2003,”" which was adopted in the now independent Slovakia.

20

Zakon¢.229/1991 Zb. o iprave vlastnickych vztahovk pode ainému polnohospodérskemu
majetku [ActNo 229/1991 Coll. on the regulation of ownership relations to land and other
agricultural property].

Zékon ¢. 503/2003 Z. z. 0 navriteni vlastnictva k pozemkom [Act No 503/2003 Coll. on
the restitution of ownership of land].
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Since the state did not update records of property ownership under com-
munism, the situation was completely unclear. Many of the owners who were
registered in 1948 had died and their heirs were not registered as the new
owners of property. Slovakia initiated a procedure to clarify and settle property
titles, the so-called ROEP procedure, with the so-called Property Settlement
Act No 108/1995.** In this procedure, the situation of each parcel of land was
examined, comparing the data recorded in the register with the reality, to bring
the register in line with the actual legal situation. This procedure was completed
by a decision of the local district offices for each cadastral area.

The ROEP process was often not handled by lawyers, but was outsourced
to companies, who sometimes acted in a completely arbitrary manner when
decidingwhom to consider the rightful owner. This is particularly relevantin
case of properties falling under the Decrees. In some districts, the results of
confiscation orders were taken into account, therefore anyone who appeared
as the owner of a parcel but a confiscation order had been issued to his name
in 1945-1948 was “deprived” of the property — the state was registered as the
owner. In other cases, the original Hungarian owners were registered as the
owners. Situations where property confiscated under a decree was given to
Slovak settlers and then nationalised from them by the state were also handled
randomly. In some cases, the original Hungarian owner was registered as the
owner, in others the Slovak settler, and in some cases, both were registered
as full (100%) owners. These examples also show that the outcome of the
ROEP process was often arbitrary, without central guidance. As no individual
decisions were taken, the entries do not create new ownership, nor do they
formally constitute confiscation of property, yet they form the basis of the
current public register. The result, the determination of ownership, can be
challenged in court.
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The legal status of present confiscations

The unclear and unresolved property relations are the key to understanding
the legal status of current property confiscations. No one knows how many
properties were confiscated by the authorities in the ROEP process, i.c. in
how many cases was the state registered as the owner instead of the original
Hungarian owners. It is important to note that this type of confiscation is
contrary to domestic law: since the properties concerned were not confiscated
until 1948, they remain legally the property of the Hungarian owners, even
though confiscation orders had already been issued. Moreover, even if the
confiscation had been completed, the vast majority of the persons concerned
would be entitled to recover their property under Decree No 26/1948, or at
least its part up to so hectares.

However, even more important is the fact that the international legal context
has completely changed since 1945-1948. When in the present the state is
entered as the new owner of a property, the state implements a confiscation
order issued in 1945-1948. In the short post-war period, confiscation on the
basis of ethnicity through the principle of collective guilt was partly approved
and partly tolerated by the international community. However, this is not the
case in the present era. Currently, the application of the principle of collective
guilt is not compatible with the European Convention on Human Rights,
whose Article 1 of Protocol No. 1 protects the right to property. The state
cannot raise any compelling reason as to why it needs to deprive Miklés Bosits
or other Hungarian owners of their land. The fact that their ancestors were of
Hungarian ethnicity hardly constitutes a legitimate aim.

The application of the Decrees did not end after the ROEP procedure. There
are still many old confiscation Decrees in the archives that the authorities
can discover and use, either openly or secretly, to deprive ethnic Hungarian
or German owners of their property. As these proceedings are often brought
against owners who do not even know about their property (e.g. it is in the

name of their grandparents or great-grandparents, or they live abroad), such
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cases are rarely made public. Occasionally, however, the authorities will take
action against someone who disputes the issue, and it is then reported in the
press that another confiscation has taken place.

It is difficult to estimate the size of the area that could be affected, and
how much further confiscation may be imposed by the state. Large estates
were already confiscated immediately after the war, so the current proceedings
concern small parcels of land. Based on figures published by Stefan Sutaj, the
land that was confiscated under the Decrees but not given to other persons,
and was therefore under state administration in 1948, can be estimated at
337,000 ha.** Asasignificant part of this land had not been legally confiscated
before then, this is an upper limit to the estimate of how much land may still be
affected. The lower limit, based on the property confiscations of 2019-2020,
is around 50,000 hectares (taking into account that the confiscations have
affected districts of Bratislava and Senec, with fewer Hungarian-speaking
residents, and that other parts of southern Slovakia have a higher proportion
of affected land). Thus, we can estimate the amount of land that has been, is
being and will be confiscated by the state under the Decrees since the fall of
Communism between 50,000 and 337,000 hectares. Importantly, confiscations
can take place atany time, there is no time limit and exempt land. In practice,
however, this will typically take place when a parcel of land becomes valuable,
for example, because of road construction or other development.

Types of confiscations

There are some typical types of property confiscation. The first type concerns
developers or the state who want to acquire land and find that the owners are
of Hungarian ethnicity, and instead of buying the land, they start an archival
search to see if they can find a confiscation order issued to the name of the

original owner. If such a confiscation order is found, the confiscation order is
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implemented in an administrative procedure, i.c. the state is registered as the
owner and the land is then bought from the state at a price below cost.

A modified version of the previous case takes place where the state cannot
be registered as the owner in an administrative procedure. For example,
the cadastral office refuses to register the state, pointing out that it would
be illegal to confiscate someone’s property on the basis of a confiscation
order that was not implemented by the authorities in 1945-1948. In such
cases, the state bodies — typically the State Land Fund or the Slovak Forestry
Company - initiate a property lawsuit. This is not common because it raises
public awareness of the issue, but it does happen for valuable properties. The
Bosits case is an example.

In many cases, government agencies are proactive and systematically enforce
confiscation orders that they find. These processes are repeated in waves, for
reasons currently unknown. Managerial decisions or capacity constraints likely
influence when agencies have the opportunity to research new archival sources.
Possibly, relevant confiscation orders may be found during archival research.
In 20192020, the cadastral offices in Bratislava and Senec secretly registered
around 250 such confiscations. These properties were transferred to the state
in 2019 and 2020, on the basis of Decree No 104/194s.

The fourth group includes cases of inheritance and supplementary
inheritance proceedings. If it is discovered that the original owners may have
been subject to the Benes Decrees, public notaries can stop the inheritance
proceedings, the state authorities confiscate the property from the testator, and
then the inheritance proceedings continue without the property concerned.
The heirs often do not even know that other parcels of land were part of the
inheritance than those included in the final decision. Public notaries have
received several written instructions from the Chamber of Notaries instructing
them that in case of Hungarian and German heirs, they should first inquire
at the State Land Fund whether the properties are not covered by the Benes§
Decrees, and if they are, the Land Fund will take steps to enforce the Decrees,
i.e. confiscate the properties, and then the inheritance proceedings will continue

without these properties. In one such written instruction, the Ministry of
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Finance instructs the Chamber of Notaries to proceed in this way in the case
of heirs of Hungarian nationality, since their ancestors are likely to have been
resettled and therefore if they have any real estate assets left in Slovakia, they
are likely to be subject to the Bene§ Decrees. ™

The fifth group includes cases where Slovak individuals enforce their prop-
erty claims arising from the Decrees. These are persons to whom the confiscated
Hungarian land was allocated by the state, but who were not registered as owners
until 1948. In such cases, the original Hungarian owner is the rightful owner
by law. There are, however, examples of descendants of the affected Slovak
settlers enforcing the Decrees, i.e. trying to register the confiscations and then
registering themselves as owners on the basis of the decision on the allocation
of theland. There have also been lawsuits, which have received alot of attention
when the concerned defendant was a municipality or other legal entity.

The common feature of the above types of confiscation is that they are illegal
even under Slovak law. Cadastral ofhices register the state as the owner of a prop-
erty on the basis of confiscation orders. However, confiscation orders are not
in themselves enforceable documents. They had to be implemented by a court
decision in 1945-1948, since the confiscation order only stated that a person
was of Hungarian or German ethnicity, but neither identified the person, for
example by date of birth, nor specified the property to be confiscated — these
details were added in the court decisions. However, the judicial step is now
simply skipped by the authorities. The confiscation orders do not contain the
information required by the cadastral law (e.g. date and place of birth of the
owner). Both the cadastral offices and the State Land Fund are aware of these
problems, and the procedures are therefore carried out in secret. The cadastral
offices sometimes refuse to register the confiscation orders, and in such cases
they receive an instruction to proceed from the central cadastral office, the
Office of Geodesy, Cartography and Cadastre of the Slovak Republic (Urad
geodézie, kartografie a katastra Slovenskej republiky).

24

Ministry of Finance of the Slovak Republic 200s.



THE LASTING IMPACT OF THE BENES DECREES IN SLOVAKIA 111

How do the Slovak public authorities explain these procedures? The simple
answer is that they do not, they are secret precisely because they would not stand
the test of publicity. However, it appears from the occasional statements that the
authorities consider land held by Hungarian owners between 1945-1948 state
property, and if it is still owned by them or their descendants, they portray it
asasimple property registration problem. In their view, they are only bringing
the registry into line with the real legal situation, since in principle all property
should have been confiscated from Hungarian persons until 19438.

However, this position has no legal basis. First, the conditions for confis-
cation were already strict in 1945. The decision in principle, the issuing of the
Decrees, did not in itself deprive the owners of their property. It had to be
implemented by individual decisions, following due process. If this did not take
place, there could be no question of confiscation. If the procedure was completed
now, confiscation is taking place currently. Second, the properties confiscated
from Hungarian personsin 1945-1948 were returned to the original Hungarian
owner (up to 5o hectares) by Government Decision No 26/1948 — again, this
was a decision in principle, no actual restitution took place, but this is the real
legal situation with which the land register should be brought into line.

Third and most importantly, even if the authorities were to complete the
confiscations in compliance with the domestic law, they would be in serious
breach of the human rights conventions that Slovakia has now ratified and
adopted, because the confiscations are based on ethnicity-based collective
guilt. The authorities are aware of this, which is why they are conducting these
proceedings in secret, bypassing the public, in an administrative procedure,
without even informing the persons concerned. Court proceedings that attract
more attention rarely take place, mostly in case of high-value properties where
property interests are involved.

The consequence of secret proceedings is that even the rules that the authori-
ties themselves have set up are being broken. Sometimes, property is confiscated
on the basis of manifestly false confiscation orders — for example, on the basis
of similarity of names. It is simply assumed that if there is a confiscation order
for a person called Alajos Koviacs, then the property of another Alajos Kovacs
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(his cousin) living in the same village must also be confiscated, as he must
be Hungarian. Moreover, there are also examples where, in the absence of
confiscation orders, it is only inferred from other circumstances that someone
was Hungarian, and therefore his property can be confiscated (e.g. there is an
indication in the archives that he attended a Hungarian school, or belonged
to the Reformed Calvinist Church, or was a member of a Hungarian social
or political organisation). This is completely absurd, since not only is there
no legal basis for confiscating property, but there is also no investigation at all
into whether the confiscation order issued for the person is missing for a reason.
For example, the person might have been exempted from confiscation because
of his participation in the Slovak National Uprising.

OTHER CURRENT IMPACTS OF THE BENES DECREES

Confiscation of property does not only cause property damage to Hungarian
residents. They very sharply pit against each other the Hungarian and Slovak
communities, as they show that the ideology of 1945-1948 is still guiding
inter-community relations. This includes the fact that Hungarians are not equal
members of the state, even in terms of formal equality before the law. This has
avery serious impact on the Slovak legal system itself and on the enforcement
of constitutional norms. The authorities are circumventing constitutional
guarantees in secret, often without judicial review. The state tolerates these
actions because they are directed against the Hungarian community. How-
ever, such practices undermine the rule of law in the country. If assets can be
confiscated secretly and illegally, what limits are there on targeting the assets of
other groups? If the law is no longer a barrier, what will stop the overreach of the
state? The Slovak nation is paying a heavy price for restricting the rights of the
Hungarian community: it is undermining the legal security of all its citizens.

The impact of the Bene§ Decrees is most obvious in the case of land
confiscations, because the current application of the law directly relies on

the Decrees in administrative and judicial decisions. However, the current
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impact of the Decrees is much broader than this, and it fundamentally shapes
Slovak-Hungarian relations in Slovakia. The Decreesin 1945-1948 had a clear
purpose, which was not hidden by the official bodies. As the officials of the
Ministry of Internal Affairs declared in their justification for the re-slovakisa-
tion program in 1946: “We want to be, and we will be, a nation state of Slovaks
and Czechs.”* The message was also clear to the public, Slovaks and Hungarians
equally understood that Slovakia was no longer a homeland for Hungarians.*
Confiscation of property was only one measure how the authorities turned
the country into a (Czecho)Slovak national state. The other elements were
the expulsion of Hungarians and the forcing of those who remained into an
asymmetrical situation, i.e. the relegation of the Hungarian language to an
unequal position and its banishment from the official sphere. The relatively
tolerant minority policies of the First Czechoslovak Republic (1918-1938) were
replaced by a state practice that restricted minority rights and curtailed the
enjoyment of minority culture. These culminated in the period of 1945-1948,
but while expulsions and confiscations of property stopped, the unequal
treatment of minorities continued. The communist regime dismantled and
repressed the national education, culture and economic development of the
areas inhabited by Hungarians.*”

These policies have clear parallels to the present. Slovakia’s Constitution is
based on the primacy of the Slovak ethno-national community. This is most
evident in the much-criticised Preamble, but is not restricted to that issue.*®
Article 6 of the Constitution declares Slovak the state language, a provision
implemented by the State Language Act of 1995, which states that the Slovak
language takes primacy over other languages. This is reflected in several specific
provisions that restrict the use of Hungarian and other minority languages.*

GYONYOR 1990: 46.
GYONYOR 1990: 33.
PoPELY 2023.
FraLA-BuTORA etal. 2018.
*  F1ALA-BUTORA 2012.
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The similarity with the 1945-1948 period is striking. On 18 December 1947,
the Office of the Commissioner for Internal Affairs issued its proclamation
No 20.415/3-V/3-1947, published in the Official Gazette under No 2/1947,
which contained provisions aimed at preserving the purity of the Slovak
language. It was implemented only in the Hungarian-inhabited regions, with
an anti-Hungarian edge.’® After the communist takeover of 1948, no legal
norms regulated the use of the official language, but this was not a sign of
tolerance.’’ The Hungarian language was placed in an informal, tolerated
position, not prohibited in the private sphere, but with very limited use in
the public sphere. For example, signs depicting the names of municipalities
remained monolingual Slovak. Hungarian-language press and publishing
existed, but was subject to constant restrictions by the authorities. The post-
1945 legislation therefore represents a sharp break with the practice of the First
Czechoslovak Republic, and the post-1948 legislation continues this spirit, not
returning to the pre-1938 practice.

The roots of today’s language regulation can be found here. Moreover,
there are many signs that Slovakia still defines itself as a Slovak nation state.
This can be seen in the administrative division of the country, which has led
to the creation of districts and regions where Hungarians form a majority
in as few units as possible (2 districts out of 79, none of the 8 regions). Or
the educational legislation, which does not recognise the Hungarian school
network as a separate, autonomous organisation with its specific characteristics
and needs. This leads to several problems from a methodological, linguistic
and school maintenance point of view, and ultimately to the disappearance of
a significant number of Hungarian schools. Similarly, “culture” for the state
is essentially Slovak, Slovak-language culture. Hungarian and other minority
cultures receive disproportionately less support and even less recognition from
the state.
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These examples show that the acceptance of asymmetry is deeply embedded
in society.’* None of the Slovak political parties questions the national status
quo, and none proposes to overcome it. Political parties representing the Hun-
garian community in Slovakia adopted the strategy of improving the system in
small steps, which is tantamount to its legitimisation. That the constitutional
setup is fundamentally wrong and that a modern European state should be
based on equality of citizens, including equality of language and culture, is
no longer a matter of debate.

It is difficult to see the current national setup as anything other than the
consequence of the fact that the primacy of the Slovak nation and the exclusion
of the Hungarian nation is such a visceral historical experience of the entire
political community that they cannot distance themselves from it. Whatever
the political debates are about on the surface, they cannot break through this
mental block. There is no other way to do this but to bring to the surface, in
the form of collective national group therapy, the beliefs that lurk deep down,
so that they can be examined and debated in the light of day. This means
confronting the issue of the Bene§ Decrees.

CAN THE BENES DECREES BE OVERCOME?

The Bene$ Decrees are not simply the historical antecedent and cause of today’s
ethnic tensions. To this day, they serve as a justification for the current restric-
tion of the rights of Hungarians in Slovakia and the asymmetrical structure of
the state. They are based on the ideology that the Hungarians received what
they deserved for their crimes. Without this ideological underpinning, the
suffering caused by the Decrees would be incomprehensible and unjustifiable.
Gyonyor recognised this very precisely in 1968.* If the punishment wasjustified,
maintaining the situation is, even if not just, understandable. On the other
hand, if the punishment was unjustified and based on false premises, it seriously

’*  FIALA-BUTORA 2013.
# GYONYOR 1990: 71.
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undermines not only the present system, but also confronts the Czech and
Slovak nations with a serious moral reckoning: they cannot blame others for
the suffering they have caused, they must see in it their own responsibility.

This reckoning presents the Slovak public with a difficult task. If the Decrees
are publicly discussed, it becomes widely known that the Hungarian minority
in Czechoslovakia was not guilty, especially collectively and to such an extent as
tojustify the retaliation it suffered after the war. Rather, it was the consequence
of the Czechoslovak Government’s national goals and the recognition of the
situation that, as victims of Nazi Germany, they had a unique opportunity to
carry out ethnic cleansing that would be a blatantly grave violation in a demo-
cratic state, in peacetime, and unthinkable in other circumstances. This grave
assessment can only be mitigated if it can be somehow presented as part of the
fight against Nazism. This approach was not very persuasive in its own time,
and is even less sustainable in the present era of modern historiographical
research. Immediately after the Second World War, the German philosopher
KarlJaspers developed four categories of “guilt™ criminal, political, moral and
metaphysical.’* Each of these categories is subject to different considerations,
hasadifferent consequence and entails a different “punishment”. But the fate of
Hungarians in Czechoslovakia after the Second World War cannot be justified
by any of these; only if we make the community’s sins appear more serious than
they in fact were. This is why Slovakia tries to maintain the parallel between
the targets of the Decrees and Nazi Germany.

If this figleafislost, the Bene§ Decrees will be a very serious moral low point
in Czech and Slovak history. This is adifficult situation to deal with. Historical
rescarch makes it easier to understand the past, but does not automatically
result in reckoning with it. Reassessing the issue has consequences, both for
the relationship with the past and for Slovak—-Hungarian relations today, and
thus also for the constitutional order. In this case, very serious consequences.

**  JASPERS 2000.
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These are also evident from the reactions of Slovak officials. They cannot
accept the reality of the continuingapplication of the Decrees, because it means
that Slovakia is still applying ethnic-based confiscations that are a worthy
successor to the Nuremberg racial laws. This is a serious allegation that the
accused is trying to deny until possible. Similar reasons explain the European
Commission’s cautious position: if it is true that Slovakia is still applying
the Decrees, this is not only a serious violation of EU law and a worldwide
scandal, but could also call into question Slovakia’s EU membership, since
the existence of the Decrees was a contentious issue of inclusion, which the
European Commission has already settled.* If it turns out that a mistake was
made, the consequences could be very serious. It is in everybody’s interest to
try to avoid such a situation if possible.

The political gravity of the issue is illustrated by the apparent inconsistency
in the way the victims of the Decrees are treated by the state. On 12 February
1991, the Slovak National Council issued a statement deploring the deprivation
of citizenship and deportation of Germans in Slovakia.** A similar statement
has not yet been made towards the Hungarian minority, or at least towards
the Hungarian deportees. This differentiation can be explained by the dif-
ferent political situations of the two ethnic groups: Germans have virtually
disappeared from Slovakia; apologising to them has no practical consequences.
This step will only benefit Slovakia, because there is no one to demand that
past mistakes are corrected. Hungarians, on the other hand, continue to live
here and are important players in Slovak political life. The gesture towards
them has consequences, real political consequences, because it entails not
only reparations for past sins, but also a radical transformation of the current
majority—minority relationship.

% SCHEU-PAL 2023.
* Vyhldsenie Slovenskej ndrodnej rady k odsunu slovenskych Nemcov Schvilené Slovenskou
narodnou radou uznesenimz 12. februdra 1991 ¢islo 78 [Statement of the Slovak National
Council on the expulsion of the Slovak Germans approved by the Slovak National Council

by Resolution No 78 of 12 February 1991].
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Perhaps the first step towards a settlement is to take stock of the Decrees’
consequences. In other words, the Hungarian community in Slovakia needs to
be clear about what it demands in compensation for the Decrees. For example,
individual compensation could be paid for property confiscated from indi-
viduals. For the property of Hungarian organisations, the community could
be compensated with a financial fund to support Hungarian educational and
cultural organisations. Individual rehabilitation (including posthumous) and
at least symbolic individual compensation could be provided to those who
were deported for forced labour. All Hungarians who lost their citizenship,
pensions, property, etc. as an effect of collective punishment would be entitled
to symbolic individual rehabilitation, in which the state would express its regret
that they were treated as war criminals.

The above elements are separable and not dependent on each other. They
may include monetary components, but they do not need to. If they do, the
proposal should quantify them by indicating what would be accepted as fair
compensation, and how many people may be affected; for example, only those
still alive today, or also their descendants?

Asafirst step, the state should set up a commission of inquiry to assess the
extent of the damage caused and estimate the level of compensation. Without
this, we cannot know precisely what we are discussing when we talk about
“abolishing” or overcoming the Decrees. It is this uncertainty that is currently
making it very difficult for the Slovak side to find the political will to discuss
asettlement. Without a clear understanding of what the Hungarian community
wants, it is impossible to negotiate, let alone achieve a breakthrough. Indeed,
no responsible leader would issue a blank cheque. In contrast, specific demands
are always more digestible than unfounded fears.

The alternative would be to continue to ignore the Decrees. That attempt
failed, when after decades of silence, the Decrees came back to haunt us, not
only in spirit but also with specific legal consequences. Therefore, we need to
confront both the Hungarian and Slovak public opinion with the events that
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took place between 1945-1948, in order to overcome their effect. Only in this
way can we achieve that the Bene$ Decrees become a truly historical document,
that their only effect remains that we learn from them.
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I1. Collective Guilt in Hungary,
Romania and Yugoslavia






Réka Marchut

The Issue of Responsibility for the Expulsion
of Ethnic Germans from Hungary

In the period between 1946 and 1948 approximately balf of the Germans of
Hungary (220,000 people) were settled to the American and Soviet occupation

zones of post-war Germany. These events were part of a larger international
process in which millions of Germans were forced to flee their homes in Northern

and Eastern Europe, as well as Poland and Czechoslovakia. Post-war Hungary,

as one of the countries on the losing side of the war, after 1945 was in a ceasefire
status, accordingly was not a sovereign state. As a result, the expulsion of the
Germans from Hungary could take place only with an international mandate
under the supervision of the Allied Control Commission. International politics

played a key role in the preparation and the authorisation of the expulsions,

and this was no different in the summer of 1946, during the execution of the
expulsions. Furthermore, international politics was decisive also in the context
of the tense relations between the United States and the Soviet Union, when the

expulsions were temporarily retarded. Finally, internationalpolitics had influence
on the expulsions also in the summer of 1947, when forced migration to the Soviet
occupation zone of Germany began without the consent of the Western Allied
Powers. The aim of the study is to present and analyse these complex processes.

INTRODUCTION
Itis well known that the forced migration of Germans in the territory of Central

and Eastern Europe was carried out in the name of post-war retribution. The
Allied Powers had been planning to solve the issue of minorities this way since
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the outbreak of World War IL." In a 1943 report on the peace negotiation
attempts of Kéllay’s Hungarian Government, the British Foreign Secretary
praised Hungary for strokinga blow against the German minority in Hungary
by depriving SS volunteers of their Hungarian citizenship, and thus shifting
them to Germany.” However, the expulsion of Sudeten Germans and Silesian
Germans in particular had already been discussed and supported by both the
Soviet Union and the United Kingdom. In this context, it is clear that the
post-war expulsion of the Germans occurred both in victorious and defeated
states. The main concern was revenge and the prevention of future problems.

During the war, it was the Soviet Union that suffered the greatest finan-
cial and human losses. As outlined from 1943 onwards and stipulated in the
Percentages Agreement of October 1944,’ this area would inevitably become
part the Soviet sphere of influence. In the autumn of 1944, as the Soviet troops
advanced massively, the post-war fate of the Germans became clear: at the
political rally of the Smallholders’ Party (Kisgazdapart) held in Pécs, Hungary
on 28 November 1944, Ferenc Nagy was the first of the party leaders to raise
the issue of the expulsion of the Germans.*

THE ROAD TO THE POTSDAM CONFERENCE

However, this issue only came to the foreground in the spring of 1945, after
the German troops had been driven out of the country. It was mainly in

SEEWANN 2000: 183-198.

Memorandum by the Head of the Department for Central Europe of the British Foreign
Office on the principles of British policy in terms of Hungary (London, 22 September
1943). See JUHASZ 1978, document no. 71; GECSENYI-MATHE 2008: document no. 92.
In October 1944, Churchill met the Soviets in Moscow and proposed a division of control
over Eastern European countries, dividing them into spheres of influence. Churchill and
Stalin agreed that there would be a 90% British influence in Greece,a 90% Sovietinfluence
in Romania and an 80% Sovict influence in Hungary and Bulgaria. For Yugoslavia, they
agreed on 50—-50%. CHURCHILL 1949.

+  Kis Ujs:ig 1945: 3. See ZIELBAUER 1996: 154.
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the press that the parties demanded a radical solution to the German issue,
namely expulsion. At the time of the first press releases of these statements, the
Department for Ethnicities and Minorities of the Hungarian Prime Minister’s
Office warned that such press releases should be banned, as they could be very
damaging to the foreign affairs of the country:

“The issue of expelling an ethnic group living in a particular country is never to be solved
by the host country alone. Unilateral expulsion or even population exchange — a possibility
and even anecessity in Hungarian—German relations — is only possible with the consensus
of the two countries involved; moreover, expelling the Germans can only be carried out
with the prior consent of the victorious Allied Powers. It is possible that the removal of
the Germans from the Carpathian basin is also on the political agenda of the victorious
Allied Powers. Therefore, before implementing the Hungarian initiative, it would be
useful to find out the relevant intentions of the Allied Powers in advance and wait for
them to take thelead, or atleast the Hungarians should try to act together with the other
interested states in the Danube Basin in this very important matter and submit a joint

request to the Allied Powers.”

The issue of the expulsion of Germans from Hungary was discussed at the
inter-party meeting on 14 May.® Minister of Foreign A ffairs Janos Gyongyosi
explained that it was absolutely necessary to know whether the Allied Powers
regarded the responsibility of the Germans to be an international issue or an
internal matter of the affected countries. Gyongyési hoped that a resolution
of the Allied Powers would shift the responsibility away from the Hungarian
Government. Following the inter-party conference, the Hungarian Gov-
ernment appealed to the Allied Powers for the expulsion of the Germans;

Magyar Nemzeti Levéltdr Orszdgos Levéltara [National Archives of Hungary] (hereinafter:
MNL OL) XIX-A-1-n Miniszterelnokség Nemzetiségi és Kisebbségi Osztalyanak iratai
[Documents of the Nationality and Minority Department of the Prime Minister’s Office],
box 1, 530/194s5.

The minutes of the inter-party meeting was published in HORVATH et al. 2003: 46-69,
and recently in MARCHUT-TOTH 2022: 166-190.
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however, according to a British report of 9 July, on 12 May, Minister of Foreign
Affairs Janos Gyongyosi had already asked Sir Alvary Gascoigne, the British
diplomat then serving in Budapest, about his government’s opinion on the
expulsion of some 200,000 Swabians.” At that time, London had not yet
made a statement on the issue. Gyongy6si also contacted Arthur Schoenfeld,
the U.S. representative in Hungary, who told Gyongyosi that although he did
not know the U.S. Government’s position, it would certainly not agree with
any mass deportation, only with the punishment of war criminals.®

After the meeting, historian and publicist Istvan Borsody published in
Szabad Szé an article entitled “A svab kitelepités nemzetkozi szempontjai”
[The International Aspects of the Swabian Resettlement], in which he wrote
that the resettlement of the Germans was a matter of domestic politics; the only
subject of debate is which category of Germans it should apply to. “It would
be absolutely advisable” — Borsody wrote — “to handle the resettlement of
the Hungarian Swabians not only as a Hungarian matter, but as a general
international matter.”’

After the meeting, Minister of Foreign Affairs Gyongy6si raised the issue
of expulsion to the Allied Control Commission orally and later in writing; he
called for the expulsion of 200,000 to 300,000 Germans to the Soviet occupation
zone of Germany.'® On 2.4 May, the British Government expressed the view that

Accordingto the 1941 census, there were 477,491 native German speakersand 303,419 per-
sons of German nationality living within the Trianon borders of Hungary. See KSH 1976.
BIEWER 1992: 983-993.

®  BORSODY 194s. Three and a half decades later Borsody published an article in Uj Litdhatdr
(BorsoDY 1981). Based on the comparison of these two writings, we can say that Borsody
took a very consistent position in this matter (the rejection of collective responsibility, the
resettlement is primarily a matter of foreign policy, as well as the decisive role of the Soviet
Union). Firstamong Hungarian historians, Borsody described that Hungary came to the
intervention of the Czech Edvard Benes to deport the Germans; however, he wrongly
considers that all this happened regardless of the request of the Hungarian Government.
MNL OL XIX-J-1-j Kiiliigyminisztérium Békeel6készitd Osztélydnak iratai [Documents
of the Peace Preparatory Department of the Ministry of Foreign Affairs] I1/28.InBALOGH
1982: 85. See the minutes of the oral meeting sent to the Soviet Governmentin MARCHUT
2014: 352; see also: FULOP 2011: §1; TOTH 2018: 297-298.
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the expulsion of Germans from Hungary was less urgent than their expulsion
from Poland and Czechoslovakia. Then, on 14 June, Gascoigne reported in
atelegram that, although some members of the Hungarian Government would
have wished to expel the whole German population of Hungary, still, only the
fascist Germans were to be expelled."

From the head of the U.S. political mission in Budapest, Gyongyési had
received a memorandum of the U.S. Government on the issue of expulsion of
Germans from Czechoslovakia. In this, the Americans stated that any expulsion
of any group of people could only be carried out on the basis of international
conventions and that Washington disapproved any expulsion based on collective
guilt.” Inits reply to the memorandum, the Hungarian Government opposed
the collective persecution of Hungarians in Slovakia, while stressing the need
to severely punish war criminals.”

On 9 July, Gyongyosi negotiated with Soviet Ambassador Georgy
Maximovich Pushkin in Budapest — the latter claimed that the expulsion of the
Germans was a difficult task because Germany was in a difhicult economic and
demographic situation. Gyongy6si was surprised by the hesitation of the Soviet
Union, because, as he said, it contradicted the Soviet suggestions presented
until then." In his 1953 memoirs,"* Istvin Kertész, then Head of the Peace
Preparatory Department of the Ministry of Foreign Affairs of Hungary, also
referred to the strong Soviet pressure, tangible in the first months of 1945. How-
ever, no reference was made to this in the sources published after the Potsdam
Conference, since if there had been any pressure, it would certainly have served
asareference to the Hungarian Government. Yet, even if there was no coercion
or pressure, there must have been a suggestion, as we have a number of other

BIEWER 1992:983-993.

MNL OL XIX-J-1-n Kiiliigyminisztérium Gydngydsi Janos irathagyatéka [Ministry of

Foreign Affairs, Archive of Jdnos Gyongyési].

MNL OL XIX-J-1-n Kiiliigyminisztérium Gydngyési Janos irathagyatéka [Ministry of

Foreign Affairs, Archive of Jinos Gyongydsi).

" MNL OL XIX-J-1j SZU Tiik. [Confidential documents of the Soviet Union] 1945 —
IV-100.2. In BARATH-CSEH 1996: 86; SZUCS 1997: 58—74.

" KERTESZ 1953: 8.
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sources suggesting this fact.'* The aforementioned British report of 9 July stated
that according to the position of the Soviet Government, the expulsion should
be as broad as possible. In one of his notes, Geoftrey Wedgwood Harrison,
amember of the German Department of the British Foreign Office, wrote that
the Soviet Union considered the expulsion of the Germans to be its historic
mission. As Harrison wrote, the Anglo-Saxon position was quite different,
“however, we must admit that we are not in a position to prevent it [i.c. the
expulsion — author’s note]. The best we can do is to try to ensure that it is well
organised and as humane as possible, without imposingan intolerable burden
on the occupyingauthorities in Germany”."” Harrison’s position was supported
by, among other historians, Theodor Veiter and Alfred-Maurice de Zayas.
According to Veiter, the Soviet Union’s interest was the resettlement of the
Germans, to create a cordon sanitaire on the occupied territories."® Zayas also
confirms this in his works."

THE ISSUE OF GERMAN MINORITIES
AT THE POTSDAM CONFERENCE

The Allied Powers made it clear that they were the only ones to decide about
the expulsion of the Germans. In Potsdam, the issue of the Germans from
Czechoslovakia, Poland and Hungary was indeed discussed together. The
expulsion of the Germans was opened for discussion by Churchill at the ninth
meeting. Naturally, the situations of the Germans in Czechoslovakia, Poland
and Hungary were given a different priority. The main focus of the negotiations
was on Czechoslovakia and Poland, discussing Hungary only additionally, as
there “the matter was obviously less urgent”.** According to the minutes of the

British report of 9 July 1945. In BIEWER 1992: 983-993.

BIEWER 1992: 1003—1004. The quote is the author’s translation from German.
VEITER 1987.

¥ DEZAYAS 1987; DE ZAYAS 1989.

BIEWER 1992:979-982.
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conference, the expulsion of Germans from Hungary was clearly negotiated
upon the request of the Hungarian Government. In Germany, the refugees
and the expelled from Czechoslovakia and Poland were already creating
adifhcultsituation, mainly due to supply problems, so the Anglo-Saxons were
not interested in forcing Hungary to carry out the expulsion. According to
the minutes written by the Soviet delegation, Sir Alexander Cadogan, British
Permanent Under-Secretary of State for Foreign Affairs made the following
statement on the issue of Germans in Hungary: “There is another issue of
minor importance: the issue of the expulsion of a certain number of Germans
from Hungary. I understand that the Hungarian Government wishes to
relocate a certain number of Germans living in Hungary to Germany.”' So,
the British acknowledged the legitimacy of the Hungarian request; however,
they themselves did not force the expulsion.

On 28 July, the American delegation raised the issue of the expulsion of
Germans from Czechoslovakia. The British delegation indicated that the
question was not only the expulsion of Germans from Czechoslovakia, but
also from western Poland and Hungary. The Soviet delegation proposed to
present the issue to the three ministers after its pre-processing by a preparatory
committee. In accordance with this proposal, a corresponding committee
was formed, with the participation of George F. Kennan (United States of
America), Geoffrey W. Harrison (United Kingdom), Arkady Sobolev and
Vladimir Semyonov (Soviet Union).

On the third staff meeting of 31 July, the U.K. was represented by Prime
Minister Clement Attlee and Foreign Secretary Ernest Bevin. The sixth item
on the agenda was the expulsion. The attendees agreed to try to get the British
proposal accepted by the Soviets at the Foreign Ministers’ meeting in the
afternoon. Thus, the part of the document on the expulsion of Germans was
drafted by the English-speaking countries and this is what they wanted to get
approved by the Soviets. Initially, the Soviets objected to the British proposal,
which would have imposed an expulsion moratorium until the German Allied

21

BIEWER 1992: 1729.
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Control Council would examine the situation. Soviet Minister of Foreign
Affairs Vyacheslav Mikhailovich Molotov pointed out that the document
could easily be misunderstood by the governments concerned and that the
issue could not be decided without these. Joseph Vissarionovich Stalin also
expressed his doubts concerning the proposal, saying that it was not enforceable.
The Anglo-Saxons, on the other hand, insisted that the expulsions had to
be halted until the German Allied Control Council discussed the issue.**
After a lengthy debate, the proposal was adopted on the same day. On the
following day, Harrison wrote about the negotiations to the Foreign Office:
“The negotiations were not easy — negotiations with the Russians are never
casy.””’ He also reported that Sobolev had called the expulsion of the Germans
from Czechoslovakia and Poland a historic mission, which the Soviet Union
did not wish to prevent at all. Cannon and Harrison rejected this, stating that
since they could not prevent mass expulsions [in German terminology: “wilde
Vertreibung” — author’s note], they sought to make sure it would be carried
out in an organised and humane manner.

Itis clear from the wording that — though the resolution does not stipulate
collective punishment — it does allow both individual and collective evaluation.
This decision was obviously adopted in this form because there was no consensus
among the Allied Powers on this issue, and there was a great tension between

the Soviet and Anglo-Saxon positions.

THE INTERPRETATION OF THE POTSDAM AGREEMENT

Considering the interpretation of the tripartite pact, its coercive or permissive
nature was unclear to Hungary. One question was whether the expulsion was
the implementation of the Potsdam decisions or rather an act requested by the
Hungarian Government, approved by the Allied Powers. The other question

22

BIEWER 1992: 1948-1992.
*  Public Record Office London FO 371/46811. Published in DE ZAYAS 1987: 126-127.
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was whether the resolution forced a collective judgement. The answer to these

questions was crucial in terms of both interior and foreign affairs.
From the point of view of the interpretation of the decision, the period

between 1945 and 1948 can be divided into three periods:

1. August 1945 — December 1945 (Potsdam — expulsion decree): a period of
dilemmas, clashing positions

2. January 1946 — August 1946 (beginning of the implementation of resettle-
ment — American-Hungarian agreement of 22 August 1946): a period of
warning by the Allied Powers

3. September 1946 — June 1948: Potsdam as reference to continue the expulsion

Deciding whether the Convention was coercive or permissive was a problem
only for Hungary. In Czechoslovakia and Poland, this was not a matter of
discussion, as in both countries, the expulsion of the Germans had already
begun longbefore the Potsdam Conference. Having been victorious countries,
both could actas judges, while Hungary, as a defeated country subject to cease-
fire, could take foreign affairs decisions only with the consent of the Allied
Powers. An essential provision of the Potsdam Agreement was that, while in
Czechoslovakia and Poland the national governments were in charge of the
expulsion, in Hungary it was the Allied Control Commission. The Allied
Control Commission of Hungary was established by the armistice agreement
of 20 January 1945 and guaranteed Soviet hegemony by stipulating that its
chairman could only be a Soviet (as Hungary was at war directly with the
Soviet Union), thus Moscow had the final word in important political issues.
This is why, following the Potsdam mandate, the Allied Control Commission
did not even negotiate with the Minister of Foreign Affairs — the competent
authority, given the international nature of the issue — but with Minister of
the Interior Ferenc Erdei.

Radio Prague stated in relation to the Potsdam Agreements, that the verdict
of the three powers on the resettlement of Germans from Czechoslovakia was
aresoundingtriumph of Czechoslovak politics. There was no such manifestation

on the Hungarian side. The most radical press release on the positive nature of
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the Potsdam decisions was published by the peasant politician Imre Kovécs,
entitled “Gyonyéri elégtétel” [Beautiful Satisfaction]:

“InPotsdam, at the conference of the leading statesmen of the Allied Powers, it was decided
to resettle the Germans in Hungary to their homeland, Germany. This issue can no longer
be politically categorised. Now it is no longer a question of expelling only the volksbundist,
fascist Germans from the country, but all Germans, in accordance with the Potsdam
decisions, regardless of their political views, whether they were loyal, whether they followed
Hitler or tried to resist the Third Reich’s temptations. [...] The National Peasants’ Party
received a beautiful satisfaction. Here, on this crucial question, too, its position was correct.
The Hungarian people can also see from this that their interests are defended and served
to the fullest extent, so let them trust the National Peasants’ Party, because it will never

deviate from the path of historic Hungarian politics.”**

There is a fundamental difference between the Czechoslovak radio broadcast
and the statement of the Peasant Party: while the Czechoslovak Government
credited the Potsdam decision as its own success, Imre Kovacs only indicated
that his party’s position is the same as that of the Allied Powers, and therefore
his party shows the right way. It is important to consider this together with
the fact that Hungary was facing elections in that autumn, and this line of
thought was a powerful argument in the National Peasants’ Party campaign.

The communist press organ, Szabad Nép also supported the binding nature
of the Agreement and emphasised with pleasure that the Allied Powers’ decision
must be enforced. They wanted to get rid of not only the “volksbundists” — using
the terminology of the time — but also the Swabians, collectively.”* In the
social democrat Népszava we can read that the Potsdam decision obliged
the countries concerned to resettle the Germans living on their territory.”
At the same time, in another article, it was noted that the Potsdam Final
Act facilitated the Hungarian Government’s work, and that “the Hungarian

*  KovACS 1945: 1.
5 Szabad Nép 1945: 3.

* SZILAGYI 194s.
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nation, the new Hungarian democracy, is deeply pleased to welcome the historic
decisions of the Potsdam Conference. We all turn with a sense of gratitude
to the peace of the world, to democratic progress, great and wise champions
of human rights and freedom: Stalin, Harry S. Truman and Attlee.”*” The
Smallholders’ Party and the Civic Democratic Party did not take a position
in August regarding the three power decision.

Two days after the Potsdam decision, the British Foreign Office sent
atelegram to the Embassy in Budapest stating that, though it had been agreed
at the Potsdam Conference that the expulsion of the Germans from Poland,
Czechoslovakia and Hungary had to be carried out, the Czechoslovak Govern-
ment, the Polish Provisional Government and the Allied Control Commission
in Hungary was requested to cease any further expulsions until an appropriate
notice from the German Allied Control Council to the governments concerned.
The text of the agreement had to be officially handed over by General Oliver
Pearce Edgcumbe.*®

Asstated in the aforementioned memoirs of Istvan Kertész, the Hungarian
Ministry of Foreign Affairs received the text of the Potsdam Agreement only
much later, we do not know exactly when.*” All we know is that the final draft
was not known at the session of the Council of Ministers held on 13 August,
which obviously made the adoption of the agreement considerably more diffi-
cult. The first official notification was received by the Hungarian Government
on 9 August from Marshal Kliment Yefremovich Voroshilov, through the
intermediary of the Chairman of the Allied Control Commission, Lieutenant
General Sviridov.’® The fact that the first information came from the Soviets
clearly showed that Hungary was under the rule of the Soviet Union and not
the U.S. or the U.K. Voroshilov said that 400,000—450,000 Germans were
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to be expelled from Hungary and that the Hungarian Government had to
present an appropriate schedule within 2—3 days.*' The Marshal also said
that though selecting the individuals to be expelled was at the sole discretion
of the Hungarian Government, the Soviet Government called for a rigorous
procedure. Evidently, this instruction was very ambiguous. Considering the
fact that the government did not know the exact wording of the Agreement,
the weight of the decisions made by the Council of Ministers is obvious. While
before the Potsdam Agreement, the Hungarian negotiator had been Minister
of Foreign Affairs Gyongyosi, after its ratification, the Soviets negotiated the
matter of the expulsion only with Erdei. On 10 August, Erdei drafted a proposal
to the Council of Ministers, stating the following:

“Inaccordance with the decisions made at the Potsdam Conference and, more specifically,
considering Marshal Voroshilov’s message, the possibility of a more rapid and radical pro-
cedure hasarisen. Hungary has now an opportunity to get rid of the ethnic group — which
has played an important role in bringing the country to its present state — more thoroughly

»32

and faster.

So Erdeiwas talkingabout an opportunity. The preparatory material for Minister
Gyongyosi was written by Istvan Kertész. In his note, Kertész called for caution.
He pointed out that the position of the Allied Powers was unclear. If the decision
insisted on collective retribution, the Allied Powers were to communicate thisin
writing, inareference document.” Kertész’s arguments were very similar to those
of Gyongy®ési, proclaimed at the 14 May inter-party meeting, i.c. the Hungarian
Government was not in a position to take responsibility. Of course, this did not
mean that the government did not want the expulsion, just that it did not want to

* MNL OL XIX-A-1-n Miniszterelnokség Nemzetiségi és Kisebbségi Osztdlydnak iratai
[Documents of the Department of Ethnicities and Minorities of the Prime Minister’s
Office] box 2, 970/1945. See also TOTH 1993: 21; ZINNER 2004: 62.

*  MNL OL XIX-A-1-n Miniszterelnokség Nemzetiségi és Kisebbségi Osztélydnak iratai

[Documents of the Department of Ethnicities and Minorities of the Prime Minister’s
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take sole responsibility for it. This was also the view of Minister for Reconstruction
Ferenc Nagy: “It is our long-standing wish to get rid of the harmful masses of
Swabians and Germans as soon as possible and I am glad that we now have this
opportunity at an international level.”** In May, State Minister Métyas Rékosi
stated that the expulsion of the Germans from Hungary could not be brought into
line with the fate of the Hungarian minority in the neighbouring countries. Later,
at the August session of the Council of Ministers, he called attention to the need to
avoid such a connection. As everyone but him had claimed the same thingin May,
we can conclude that this connection had always been a great fear of all realistic
Hungarians — not without any reason. Although at the Potsdam Conference,
the Allied Powers did not discuss the possibility of expelling Hungarians from
Czechoslovakia, after the conference, the Czechoslovak Government claimed
that after the expulsion of the Germans from Hungary, there would be space
enough for ethnic Hungarians designated to be expelled from Czechoslovakia.
Czechoslovak Minister of Foreign Affairs Vladimir Clementis told Soviet Deputy
Foreign Affairs Minister Andrei Vyshinsky: “The Hungarian Government claims
that Hungary is technically unable to find a place for 200,000 Hungarians from
Czechoslovakia. We find this argument incomprehensible [...]. According to
the Potsdam Agreement, Hungary can expel 400,000 Germans to Germany
without paying reparations for their property.”** Vyshinsky replied: “Will there
be enough space for 200,000 Hungarians from Czechoslovakia in Hungary if
they expel 500,000 to Germany? I think so.”*

The decision of the Council of Ministers of 13 August was that the Hungar-
ian Government considered the expulsion of the Germans to be necessary of its
own free will. However, in his notes, Istvan Kertész wrote that the Hungarian
Government would carry out the expulsion of the Germans upon Soviet request.
The headcount reported by Voroshilov — 400,000-450,000 — was interpreted
asaukase.

**  Minutes of the Council of Ministers, 13 August 194s. In SZUCS 1997: 58—74.
>  BORSODY 1981: 104.
3 BORSODY 1981: 104.
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On 18 August, Minister of the Interior Erdei and State Secretary Mihdly
Farkas met Sviridov, who complained that the Hungarian cabinet had
attributed the need for the expulsion to Voroshilov, and he tried to shift the
responsibility to the Hungarians. In Sviridov’s opinion, the expulsion of the
Swabians wasa Hungarian issue, its method and extent were to serve the benefit
or the detriment of Hungary. As he stated, all those claiming to be German
had to be expelled, irrespective of what party they belonged to — previously or
at the time. “Do not show any mercy in this issue! They must be swept out with
asteel broom!” — said Sviridov.’” The licutenant general demanded a strong-arm
policy from Erdei and put him in charge of the implementation. He also made
Erdei understand that he would negotiate in the future only with him:

“The expulsion of the Swabians is the task of the Minister of the Interior; ultimately, the
Minister of the Interior cannot solve too many issues by listening to all opinions, but must
indeed consistently follow his own political agenda; thus, the Ministry of the Interior is

not a democratic body, but a revolutionary and dictatorial one.”

Lieutenant General Sviridov also noted that “too much discussion will not
lead to an end, as the more you discuss an issue, the less you decide”.** The
lieutenant general also assured Erdei that the expulsion of the Germans would
not entail the expulsion of the Hungarians from the Felvidék (the former Upper
Hungary), i.e. Czechoslovakia.

THE DECISION OF THE GERMAN ALLIED CONTROL
COUNCIL AND THE EXPULSION DECREE

However, the forthcoming elections overshadowed the expulsion of the Ger-
mans. The next significant step was the decision of the German Allied Control

7 MNL OL XIX-B-1-n 1945 — 6 — 20290. In BARATH-CSEH 1996: 88—92.
¥ MNL OL XIX-B-1-n 1945 — 6 — 20290. In BARATH-CSEH 1996: 88—92.
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Council of 20 November 1943, setting the number of people to be expelled
from Hungary to the U.S. occupation zone of Germany to s00,000. Note
that both Hungarian politicians and Hungarian historiographers refer to
aresolution or decision, whereas German historiographers use the term ‘plan’ or
‘draft’. This high headcount meant an upper limit of the Germans to be expelled,
so the Allied Powers did not take a clear position on collective retribution this
time either, but rather left the possibility open.

Népszava reported on the content of the decision two days after it was
adopted.”” On the same day, Imre Csatdr in Szabad Nép emphasised that the
Swabian question demanded a solution: “According to the decision of the
Potsdam meeting of the Allies, the German minority must be deported from
our country. The decision of the Allied Powers therefore makes it mandatory
for us to solve this issue at its root, which cannot tolerate postponement from
aspecial Hungarian point of view.”*’

On 30 November, the Hungarian Allied Control Commission informed
the Hungarian Government of the German Allied Control Council’s
decision. At the meeting of the Allied Control Commission held two days
carlier, Voroshilov had said that the Hungarians would probably expel 500,000
Germans. The representatives of the Anglo-Saxon powers — notably Lieutenant
General William Key and General Edgcumbe — did not object to thisatall.*
In his note to the Allied Powers of 30 November, Minister of Foreign Affairs
Gyongy6si stressed that in Hungary, the principle of individual assessment was
to be applied and that they were to expel only just over 200,000 Germans. The
note from the Minister of Foreign A ffairs stated that “it would be against the
convictions of the government of democratic Hungary to expel Hungarian
citizens purely on ethnic grounds. The government deplores this as well as
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any and all forms of collective punishment.”** However, the position of the
Minister of Foreign Affairs was not shared unanimously by all Hungarian
decision-makers. On 10 December, the Allied Control Commission met to
discuss the practical steps of the expulsion. On the next day, Voroshilov handed
over Key’s letter to the Hungarian Government, in which the headcount of
the expelled was set to 300—400,000.** Some representatives of the Hungarian
Government understood this figure as the number of those to be expelled to
the American zone, while the rest of the Germans had to be transferred to the
other occupation zones. Obviously, this interpretation was wrong, because
the November draft clearly stated that all Germans from Hungary would be
transferred to the U.S. occupation zone of Germany.

At the government session of 22 December 1945, the advocates of collective
retribution prevailed, and thus, on the basis of collective assessment, Decree
12.330/1945 M.E., the expulsion decree was issued. Its preamble included
the following: “In its capacity stipulated in Article 15 of Act 1945:X1, the
Ministry, in implementation of the decision of the Allied Control Council of
20 November 1945 on the resettlement of the German population of Hungary
to Germany, has issued the following decree: [...].”** Thus, the Hungarian
Government issued the decree referring to the decision of the German Allied
Control Council.

The U.S. Government protested immediately after the publication of the
decree. This protest was accepted by Voroshilov, and the government was
ordered to amend the preamble, however, without any effect. On 30 August
1946, the Hungarian Government was forced to issue a government statement,
claiming the following:

#  MNL OL XIX-A-1-n Miniszterelnokség Nemzetiségi és Kisebbségi Osztalyanak iratai
[Documents of the Department of Ethnicities and Minorities of the Prime Minister’s
Office] box 2, 970/194s.

#  Minutes, 10 December 1945. In FEITL 2003: 116—-117; TOTH 2018: 485.

#  Decree 12.330/1945 M.E. of the Provisional National Government on the resettlement of
the German population of Hungary to Germany. Magyar Kizliny, (211), 29 December
1945.
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“The Potsdam Agreement gave the Hungarian Government the opportunity to resettle
the German population to Germany. The Hungarian Government, wishing to use the
opportunity, has reached an agreement with the interested American military government,

under which the resettlement will be carried out in an organised and humane manner.”*

THE CHANGE IN THE ATMOSPHERE OF
INTERNATIONAL POLITICS

International politics played an important role not only in the preparation of
the expulsion, but also in its implementation. The expulsion of the Germans
from Hungary is usually divided into two phases: the first phase lasted from
January 1946 to June 1947, when the Germans were expelled to the American
zone of Germany; the second phase took place from August 1947 to June 1948,
when the expulsions targeted the Soviet occupation zone of Germany. These
two waves of expulsions were not simply the results of domestic affairs, but
were shaped rather by the international political forces and processes.

In Potsdam, in the summer of 1945, the Allied Powers considered
cooperation to be important and did not want to risk it. By early 1946, the
momentum for wartime cooperation had been broken in a growingatmosphere
of antagonism. This was clearly expressed in Churchill’s speech held in Fulton
on s March of the same year, in which he made it clear that the Iron Curtain
was comingdown in Europe. In the international situation of the second half
of 1946, the issue of minorities was no longer being discussed, due to conflicting
interests. This situation served as a background for stopping the expulsion of
the Germans from Hungary to the American zone.

In thislight, we can see the truth of the summary report of the Hungarian
Ministry of Foreign Affairs prepared in October 1946, which reads as follows:

# Szabad Sz6 1946: 1.
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“Raising the problem of international minority protection faced countless obstacles [...].
A more serious obstacle was the reluctance of the Allied Powers from any kind of minority
guarantee [...]. Each Allied Power individually sought to exclude the influence of the other
Allied Power as much as possible within its own sphere of interest. However, placing the
protection of minorities on an international basis would have opened up a wide space for

the mutual intervention of the Allied Powers.”*

Obviously, one could not speak about international minority protection at
a time when there was forced migration of the order of millions in Europe,
all this with the full agreement of the Allied Powers. At the same time, in the
second half of 1946, the international situation was already such that this
issue was not disturbed by the tensions between the spheres of interest, and
this process explains the halting of the resettlement of Hungarian Germans
to the American zone, as well.

In June 1946,a Hungarian delegation led by Ferenc Nagy visited Washing-
ton. Of Germany’s former allies in Central and Eastern Europe, the United
States’ government received only the Hungarian delegation. Why? Because
the communist takeover had already happened everywhere in the region, but
for Hungary. On 22 August, the Hungarian Government could still reach an
agreement with the Americans on the continued expulsion. However, the speech
made by U.S. Secretary of State James F. Byrnes in Stuttgart (6 September 1946)
marked a turning point in Washington’s attitude towards Germany, in which
he restated the aims of the U.S. occupation of Germany. In his speech, Byrnes
declared that the American occupation would last aslongas it was necessary.*
Then, the 76-page Clifford—Elsey report of 24 September 1946 stated that the
maintenance of the alliance with the Soviet Union was impossible and outlined
the possibility of a third world war.** This report had a great impact on Truman.
In this light, it is fully understandable that the Americans refused to accept
further Germans from Hungary, a part of the Soviet sphere of influence.

#  GECSENYI-MATHE 2008: 1252—1260.
4 HoRVATH etal. 2013: 50—51.
# Clifford-Elsey Report 1946.
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Three days after issuing the Clifford-Elsey report, Soviet Ambassador to
the United States Nikolai Novikov telegraphed Molotov that the United States
was preparing for war, and that the possibility of war against the Soviet Union
had been raised.* By the autumn of 1946, the idea of taking united action
against the Germans, conceived during World War II, had radically changed.
By then, Washington had abandoned its isolationist foreign policy, which was
most evident in the German issue.*® The point was not to accept the “guilty”
Germans any more, but rather to maintain the dividingline, the Iron Curtain,
as Churchill had put it. Even though the agreement of 2 December 1946 to
create the Bizone was still conceived in the spirit of the Potsdam Conference,
in fact, it was the first step in the process of dividing Germany into two parts.
Thus, the American zone, to which the German Allied Control Council allowed
the expulsion of Germans from Hungary in November 1943, ceased to exist
economically on 1 January 1947.

Nevertheless, the views of the Hungarian political elite on foreign affairs
were insufficient to understand the altered state of international affairs. This
explains why, even in the spring of 1947, the Potsdam Agreement and the agree-
ment of August 1946 were still the main reference points for the negotiations
of the Hungarian Government with the U.S.

Important reasons for the suspension of the expulsion were, in addition to
the changes in large-scale politics, the difficult economic and social situation
of Germany - results of the war losses and the forced migration of millions of
Germans. In 1946, the U.S. Government commissioned former U.S. President
Herbert Hoover to assess the pressing economic problems. Hoover produced
dozens of reports, mainly on famine and serious agricultural problems. He
pointed out that millions of Germans were dying of malnutrition.*' These
reports justified the economic unification of the British and American zones
and served also as a preparatory material for the Marshall Plan, announced in

mid-1947. Justas the suspension of the expulsion of the Germans from Hungary

¥ NOVIKOV 1946.
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should not be seen as a mere decision of the participants of large-scale politics,
neither is it sufficient to consider the Marshall Plan to be a result of an economic
decision. Obviously, its direct antecedent was the Truman Doctrine, announced
on 12 March 1947, which aimed to strengthen Washington’s position in Europe
by means of an aid programme for Greece and Turkey, in order to limit the
influence of the Soviet Union.

All the aforementioned political and economic reasons led to the suspension
of the expulsion of the Germans. However, the U.S. authorities had always
referred only to economic reasons and, in the winter of 19461947, to human-
itarian reasons — the latter was obviously a pretext, since in January 1946, they
did not feel that starting the expulsion was inhumane at all.

Thisled to avast domestic and international political pressure on the Hun-
garian Government. On the one hand, the Paris Peace Treaty of 10 February
1947°* had confined the country to a territory smaller than that declared in
the Treaty of Trianon; on the other hand, the practical implementation of the
Czechoslovak—-Hungarian population exchange agreement of 27 February
1946 began in the spring of 1947, while internal, land-reform-related resettlement
wasstill underway. Partly due to thisand partly due to the expected continuation
of the expulsions, the Germans to be expelled were forced to live together, causing
alotof tension in the settlements concerned. Thirdly, the arrest of Béla Kovics,
the Secretary General of the Hungarian Smallholders’ Party on 25 February
1947 indicated that the Soviet Union was no longer waiting for Hungary and
wanted to Sovietise the country. The government had to prove that it wanted
to get rid of the “fascist elements”. It was the combination of these processes
that prompted the Hungarian Government to resume the expulsion.

Between December 1946 and August 1947, the issue of ethnic Germans in
Hungary was discussed six times at the sessions of the Allied Control Commis-
sion.** Contrary to large-scale politics, there was an Anglo—Soviet agreement
on this issue that prevailed over the American position. With the exception

5 About the Paris Peace Treaty see FULOP 2011.
FEITL 2003: 23 December 1946, 10 February 1947, 4 March 1947, 20 March 1947, 16 April

1947, 15 August 1947.
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of the session of 15 August, Edgcumbe very sharply criticised the attitude of
the American authorities and repeatedly called on Brigadier General George
Weems to lobby at his government for continuing the expulsion. This was not
the only issue in which the British foreign policy did not support the Americans
at the Allied Control Commission in Hungary. This was the case with the
change of government in June 1947, as well. The reason for this was the sympathy
of the British Labour Government with the Soviet Union. When Britain sent
troops to fight the Greek communists, the British public and press protested.**
On 10 February 1947, Sviridov mediated between the Hungarian Govern-
ment and Weems. When he asked about the resumption date of the expulsion,
Weems replied that he had no information on the matter and would check with
the American authorities. After doing so, in a letter of 17 February, Weems
wrote that the Americans were proposing a Hungarian—American conference
on the issue in Berlin.** That was a very telling proposal: it showed not only
that the Americans considered the government of Ferenc Nagy to be their
negotiating partner, but it also evidenced that the Americans wanted to reach
an agreement excluding the Soviets and the British, and that the only way to
do thiswas to hold the conference in Berlin, not in Budapest. Obviously, both
the British and the Soviets objected to this and were extremely indignant; as the
possibility of a conference was raised, they proposed to hold it in Budapest, with
the presence of the British and the Soviets, which, of course, the Americans
did not agree to. The issue was only raised at the session of the Allied Control
Commission held on 20 March, but the prime minister also wrote directly to
Weems, requesting resumption of the expulsion as soon as possible, as “[the]
Potsdam decision gave the Hungarian Government the right to expel the native
Swabian population to Germany, specifically, to the territory occupied by the
USA”. In thisletter, Nagy applied for a meeting to be held in Budapest. On the
other hand, General Weems, in his reply to the Allied Control Commission
written on the same day and to the Hungarian Government on 27 March,
rejected the idea of a Budapest conference and considered the resumption
4
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of the expulsion to be unfeasible within a year.** A day later, the German
Allied Control Council informed Sviridov that the expulsion would be halted
indefinitely.

The last session of the Allied Control Commission to discuss the expulsion
of Germans to the U.S. zone was held on 16 April 1947. However, no decision
was taken — neither at this meeting, nor at the Moscow Conference of the
Council of the Ministers of Foreign A ffairs. The United States’ negative position
was strongly influenced by the unfolding conspiracy against the political elite
of the Smallholders’ Party of Hungary.

The turning point of the events was the visit of State Minister Matyas Rakosi
to Moscow on 27 April. The communist leader made a specific request to the
Soviet Union to contribute to the expulsion of the Germans to the Soviet zone.
Molotov was surprised by the request, but did not decline it.’”

By May 1947, Ferenc Nagy was naturally no longer interested in the restart
of the expulsion, he rather focused on the attack against his party. On 2 June,
the Prime Minister resigned, and so did his Minister of Foreign Affairs Janos
Gyongyosi. This prevented the resumption of the expulsion to the U.S.-con-
trolled zone.

THE NEGOTIATIONS WITH THE SOVIETS

On 10 June 1947, the Prime Minister of the newly-formed government, Lajos
Dinnyés suggested that his government should file requests concerning the
resumption of the expulsion to the authorities of the other German occupation
zones. On 11 June, Minister of the Interior Rajk wrote to the Allied Control
Commission requesting the expulsion of the Germans not only to the American

¢ MNL OL XIX-A-1-j Miniszterelnokségiratai [Documents of the Prime Minister’s Office]
box 116, 4223/1947. See also ZINNER 2004: 106.
7 ZINNER 2004: 108—110.



THE ISSUE OF RESPONSIBILITY... 147

zone of Germany, but also to the Soviet zone.** At the session of the Council of
Ministers held on 12 June 1947, Rajk announced that he had submitted a request
to the Soviets to allow the expulsion to the zone occupied by them.*® The
Soviets did not decline the request, but required the Hungarian Government
to submit a written justification to the Allied Control Commission. This
was then written by Prime Minister Lajos Dinnyés. Against this backdrop,
General Edgcumbe’s lack of information is completely incomprehensible, as at
the meeting of 15 August he was surprised to learn that Hungary was going to
expel 45,000-50,000 Swabians to the Soviet occupation zone of Germany and
that the Soviet Government had agreed to this. The previous united position of
the British and the Soviets came to an end. At the meeting, Edgcumbe wished
to monitor the implementation of this process, following the practice from the
previous expulsion operations. General Sviridov dismissed the request in asingle
sentence: “[...] there is no need for the British and American representatives to
control the expulsion of the Swabians to the Soviet occupation zone of Germany,
as this expulsion is being controlled by the Soviet military authorities.”*

Even though the Potsdam Agreement clearly stipulated control by the Allied
Control Commission, in August 1947, this was no longer of any importance.
Controlling the implementation of the expulsion by the Allied Control Com-
mission was problematic also due to the fact that the Commission was dissolved
on 15 September 1947. This raises the interesting question of international law
as to whether the expulsion had to be halted after that date or not. At that time,
law did not matter anymore — it was power that was decisive.

¥ MNL OL XIX-A-1-j Miniszterelnokségiratai [Documents of the Prime Minister’s Office]
box 116, 7384/1947.
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CONCLUSIONS

The numerical balance of the expulsion is as follows: about half of the Ger-
mans in Hungary (180,000 to 220,000) were expelled to Germany, of which
50,000 were resettled to the Soviet occupation zone and the rest to the U.S.
one. Hungarian sources confirm the smaller data, and the German sources the
larger. The Hungarian number is closer to reality, because the German figures
include the refugees and evacuees in 1944, because from their point of view
they and the expelled were considered “Fliichtling”.*"

Afterall, the Hungarian Government’s intention to expel the Germans from
Hungary met the will of the Allied Powers, and after the Potsdam Agreement,
the question was “only” who should bear the responsibility. It would have been
embarrassing for the Hungarian Government to take the responsibility for the
expulsion openly, mainly because it would have served as a real precedent for
the fate of the ethnic Hungarians of Czechoslovakia. The country’s leaders had
no choice but to emphasise the coercive nature of the Allied Powers’ decisions.
They had to cling to these arguments to spare the Hungarians living abroad from
collective punishment. Looking back over the past decades from a historian’s
perspective, it is evident that the Potsdam Agreement was not binding, but the
then Hungarian politicians could not publicly acknowledge this. The Potsdam
Agreement was an opportunity to expel the Germans preserving the ambiguous
nature of the positions of the Allied Powers.

The question of responsibility tends to come up in different discourses. Is it
the Hungarian Government or the Allied Powers that are responsible for the
expulsion? I think the question is much more complex than that. The main
responsibility lies with the National Socialist Germany, which, in order to
implement its own concept of “living space” (Lebensraum), used the Germans of
Southeastern Europe. I agree with Finnish historian Pertti Ahonen, who wrote:

¢ MARCHUT 2014: 259.
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“Admittedly, two wrongs do not make a right, and even the enormity of Nazi crimes by
no means morally justifies the excesses of the expulsions. But in the end it would be difficult
not to agree with Wolfgang Benz'’s conclusion that ‘the National Socialist policy was the
cause of the misfortune that befell upon the [German] victims of flight and expulsion at
the end of the Second World War’.”**

National Socialist Germany could have done so because the post-war peace
treaties — made by the Allied Powers — shaped the European borders in such
a way that the possibility of the next world war was encoded in them. The
governments of the Horthy regime subjected everything to their revisionist
goals, including the Germans in Hungary. The enormous social and political
upheaval between the two world wars reinforced the so-called “kuruc”® histor-
ical-political thinking, and made alarge part of the society anti-German. This
stratum provided the social basis of the new system established in 1945, which
made them economically interested in the expulsion. Responsible were the
Germans in Hungary, who were in favour of the National Socialist ideology and
AdolfHitler. And, of course, a serious responsibility lies with the post-World
War II Hungarian governments and the Allied Powers who saw the solution
to the “German question” in forced migration.
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Transylvanian Communities
Subjected to Collective Traumas
and Retorsions in 1944-1947

Reflections on Post-1989 Politics of Memory
and Transitional Justice in Romania

In the time of the Second World War, territorial dispute and the policy of
“coercive reciprocity” actively induced by the governments of two neighbouring
states — Hungary and Romania — had their tragic impact upon the communities
of Transylvania. In that region, Hungarians, Romanians, Germans and Jews
had cobabitated for centuries. Transylvania, splitted as a consequence of the
Second Vienna Award between Hungary (Northern Transylvania) and Romania
(Southern Transylvania), in the year 1944 was the scene of four major successive
events that redefined the fate of all its communities: the German military occupa-
tion of Hungary, the Holocaust in Northern Transylvania, the successful change of
alliesmade by Romania, the passing of the Soviet military war front. The historic
documents recorded the atrocities and traumas, in a period of time marked also
by the state of war between Hungary and Romania. In that context, collective
guilt and punishment were used also by the Soviet military authorities, and the
new Romanian Government: that included deportation of German nationals,
interning camps, sequestration of properties and other discriminatory legislative
measures introduced against Hungarians and Germans. On the other hand,
the atrocities made by the so-called “Manin Guards”were followed by Northern
Transylvania being used by the Soviet Union as a tool of political blackmail for
establishing a Communist-led government in Romania. The traumatic experiences
of the communist totalitarian regime had their impact on the Romanians and
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the national minorities — Hungarians, Germans, Jews, etc. Before and after
1989, the reflections in the collective memory of the historical past were used and
abused by conflicting political legitimating discourses. The memories of those
collective traumas are also part of the contemporary politics of memory, as were to
be addressed also by post-1989 transitional justice and reconciliation process. The
present study tries to analyse some aspects of these complex realities.

INTRODUCTION

In the present study, written as part of the Minority Policy Research Group’s
effort to address the complicated phenomena of immediate post-W W II political
usage of “collective guilt”, analysed in the context of the political transitions
in Central and Eastern Europe, and the enduring impact of these realities on
present day state—minority relations in our region, I tried to construct a case
study focusing mainly on the Hungarian community in Romania. While I
analyse the sources regarding the 1944-1947 historical realities, I also had to
assess the new context of post-1989 narratives based on present-day politics
of memory, and the involved communities’ identity discourses. I also had
an interest to integrate reflections on the impact of these phenomena on the
general process of transitional justice in post-1989 Romania.

To address these complex realities, this study reunites three levels of analy-
sis: first, the referential level, reconstructing the historical realities that had
their direct formative impact upon all Transylvanian communities between
1944 and 1947. These experiences were influenced by the usage of “collective
guilt” and “collective punishment” generated in the closing period of the
war and the immediate post-W W1I era. Also, these experiences structured
state — national minorities as well as contending political elites — national
minorities relations in immediate post-W W1II Romania. After constructing
the referential level, based on critical analysis of historical sources, which led
us to answer the question of what happened from a historical perspective, we

proceeded to build the second, symbolic level, aimed to answer the question of
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how historical realities are remembered and represented as part of the “collective
memory” of the communities involved, integrated in their present-day identity
narratives. These representations are also part of the politics of memory dis-
course of the current political elites, represented by state organised memorial
events, educational materials and manuals, media, etc. This part of our analysis
is also to argue the relevance of concurring political legitimating discourses,
which polluted the context of present-day interpreting of the historical events.
The third level of analysis dedicated to these complex phenomenaiis to focus on
their impact on post-1989 transitional justice and reconciliation process. Thatis
avery complex issue that might represent the subject of an entire separate study.
One must be aware of the relevance of discursive construction of a political
community, which is to integrate also the national minorities’ perspective
of the frequently traumatic common experiences of the 20" century in all
Central and Eastern European nation states. By that very complex process of
re-evaluating our common past, it is important to identify the victims, as well as
the responsible decision-makers and perpetrators, completed by the identifying
and legal codifying of rights for reparatory claims. This entire process needs
active political will in order to become a strong-built reconciliation process
between all parts, and a real “Healing of Memory”.

COLLECTIVE TRAUMAS AND CONFLICTING MEMORIES OF
SECOND WORLD WAR TRANSYLVANIAN COMMUNITIES

The Hungarians, as well as the German communities (including Saxons
and Swabians), were settled mainly in three regions: Transylvania, Partium
(a separate region, built mainly of Szatmdr and Bihar counties), and Banat,
which before 1918 were the Eastern, relatively underdeveloped parts of the
Austro—Hungarian Monarchy. Those regions were incorporated in the
Kingdom of Romania after the Peace Conference following the First World
War. For the new nation state, these territories were an important source of
economic and social modernity, dominated by towns with certain industrial
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and communication infrastructure. The rural Transylvania was dominated by
the ethnic Romanian community, although the cities and towns were until the
second half of the 20" century still dominated by Hungarian, German and
Jewish ethnic communities. The rural population was driven by a market-aimed
production of goods (using bank loans, networks of associations, transport of
goods through railways, ctc.) towards preparing the grounds of capitalistic
mentalities and bourgeois ways of life in the first decades of the 20" century.

The concurring Hungarian and Romanian nation-building processes and
the repeated resettling of the international system in the first half of the 20™
century already led to three successive changes of the Hungarian—Romanian
borders, directly involving Transylvania: firstin 19181920, as Transylvania was
integrated in the interwar Romania, then in 1940-1944, when Transylvania
was split in two halves (Southern Transylvania remained part of Romania,
Northern Transylvania was reintegrated in Hungary), and once again in
1944—1947, when Northern Transylvania occupied by the Soviet Army was
disputed, and finally regained by Romania. These geopolitical changes led to
conflicting experiences of Transylvanian communities. The Romanian elites
of Transylvania, confronted with the consequences of the Second Vienna
Award (30 August 1940), rethought their priorities in terms of reuniting with
their interwar political rivals from the previous decades in order to restore the
Romanian nation state’s sovereignty over the entire region. Asa consequence,
the inner Romanian political debate over the controlling of local resources and
panels of administrative and political influence was suspended after 1940,
and the anti-Hungarian agenda became a national priority.

In the meantime, the Hungarian community in Transylvania had to meet
the challenge of being half-cut by the Second Vienna Award: the Northern
Transylvanian community had to meet the restoring of Hungarian authority,
which was a process not free of diverging perspectives.’ The post-W W1
generations of Transylvanian Hungarians that affirmed their political beliefs
in the late 1930s and the beginning of the 1940s were not all embracing the

SARANDI 2016.
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conservative beliefs of either the interwar Hungarian National Party® or the
new post-1940 Hungarian central government and its local representatives. For
them, expressing their frustrations towards the social and economic challenges
in the 1930s was relevant. The critical narrative sometimes appeared in agrarian,
socialist and even communist forms of public discourse. The need for economic
and social reform in the once again Eastern peripheries of the Hungarian
Kingdom was dominating their agenda. In Southern Transylvania, the local
Hungarian community became deposed by all its political and economic
influence, without any position to negotiate with the central government: that
wasa consequence of the post-Second Vienna Award relations between Romania
and Hungary, marked by the policy of “coercive reciprocity”.’ That Hungarian
community was once again seen by the Romanian central government as an
inner source of destabilising the state that had to be put under surveillance
and neutralised.

As early as 22 November 1940, Marshal Ion Antonescu declared to Adolf
Hitler that Romania was to be a trusted ally of Germany in a war against the
Soviet Union.* On 22 June 1941, the same political and military leader of
Romania gave a daily order to the Romanian Royal Army for specifying that
they entered into war with the Soviet Union also in order to regain all territories
lostin 1940, especially referring to Northern Transylvania. Later in July 1941,
the Romanian Royal Army was ordered to pass the Dniester river and advance
on Soviet territory even after regaining the territories lost by Romania a year
before. The decision was motivated with the Romanian claim for Northern
Transylvaniaas it could be aresult of its loyal dedication in support of Germany’s
war effort on the Eastern Front of the Second World War.® That was the logic
that influenced the decision of Hungary to enter into war against the Soviet
Union, allied with Germany following 27 June 1941. Hungary and Romania
competed for Transylvania as both were allied with Germany in the Second

MURADIN 2019.

> L.BALOGH 2013a; LONHART 2008: 157-161.
*  CONSTANTINIU 2002: 181.
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World War. Both tried to impress their major ally by formulating cries against
cach other on the basis of negative treatment of nationals subjected by the other
state as minorities after the Second Vienna Award. The traumas heightened
on the level of local Hungarian and Romanian communities in Transylvania,
asin Berlin, there were worried considerations regarding the enmity between
their two wartime allies. Romania considered to exit the Second Vienna Award:
that was a unilateral decision, officially communicated to the Foreign Ministry
in Berlin and Roma on 19 and 29 September 1941.° It was followed by the
decision to deploy in Transylvania a German-Italian Commission (named
Altenburg—Roggeri), which had made inquiries about the claimed atrocities
and traumas of the local Romanian and Hungarian communities between
17 and 27 October 1941. In this way, Germany and Italy tried to keep the
relation between Hungary and Romania under control.” Transylvanian
communities were already subjected to the two states’ territorial dispute and
“coercive reciprocity” policies during the Second World War.

The turn of the military fate against the Axis Powers’ alliance on the Eastern
Front in 1943 led to parallel secret talks and separate peace projects of both
Hungary and Romania, which led to German military occupation plans
“Margarethe I” aimed against Hungary, as well as “Margarethe II” against
Romania.’® The first plan was put into action on 19 March 1944, as a result
of which Hungary’s sovereignty was severely breached.’

One of the most severe consequences was the Holocaust in Hungary,
the major impact of which was also present in Transylvania, carried out in
close cooperation by the Hungarian authorities and the German occupier
together from April to July 1944. The role of Prime Minister Dome Sztéjay,
and its government’s ministers and administration servants is unquestionable:
Lész16 Endre and L4szlé Baky'® were two of those dedicated and convinced

L.BALOGH 2023b: 152.

7 L.BALOGH 2013b: 104-105.

TRASCA 2005: 223—228.
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anti-Semites whose role in organising and perpetrating the Holocaust are
undeniable and convincing for anyone studying the issue. However, decades
after the holocaust, the new politics of memory focuses mainly on the German
occupier’s responsibility, represented on the ground in 1944 by members of the
RSHA, led by Edmund Veesenmeyer, especially deployed for coordinating the
Holocaust in Hungary, overshadowing the Hungarian state officials’ responsi-
bility. The immediate post-war moment was marked by Istvin Bibd’s study™
on the sources and post-1944 presence of anti-Semitism in Hungary after the
Holocaust. Decades later, Rébert Gyéri Szabé could publish an excellent
analysis sheddinglight on the obscure motivation of Communist Party related
officials in prolongation and political usage of anti-Semitic convictions and
feelings in Hungary after 194s."

At the same time, the Marshal Ion Antonescu-led Romanian political
decision-makers decided in late 1943 to end the concentration and labour camps
network and repatriate the surviving deportees from the “Trans-Dniestrian”
(“Transnistria”) territory,”’ a former Soviet Union land under Romanian
military occupation, where the Holocaust was organised and perpetrated after
1941."* From November 1943 to March 1944 there was a direct effort by the
Romanian Government to cover up the Holocaust, which was then only partly
revealed by the post-W WII trials on genocide and crimes against humanity.

The only immediate post-W WII monograph on the Holocaust in Roma-
nia, authored by Matatias Carp'® in 1948, never reached the public; it was
banned and hidden in the secret fond of state libraries as early as the year
of its publication. The copies that had already been sent to bookshops were
ordered to be returned and destroyed.*® In the official post-1948 hegemonic
historical narrative imposed by the communist regime, the communists and
B1BO 1986 [1948]: 621-797.

GYORISZABO 1997.

" SOLONARI 2021.

IOANID 2019: 291-367, for the redeployment of survivors from Transnistria after the end
of 1943 see [OANID 2019: 446—457.

5 CARP M. 1993 [1948].
WIESEL et al. 2005: 342.
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their “fellow travellers” were considered the main victims of the forced labour
and extermination policies during the Second World War, thus falsifying the
historical truth on the Holocaust. This was the case with the Mihail Roller-led
Romanian historical discourse of the Stalinist era, as well.’” In the later period
of the communist regime, the Nicolaec Ceaugescu-led new nationalist discourse
also eluded to face the reality of the Romanian Holocaust. The Transnistrian
scenery was overshadowed by a “historical narrative” in which the Holocaust
was present only in Northern Transylvania, carried out by the “Horthyst-Fascist
Hungarian occupier”. This turned all attention away from what happened
in Romania under the Marshal Ion Antonescu-led political regime between
1941 and 1944, identifying only the responsibility of the Hungarians for the
Holocaust in 1944. From the late 1970s and through the 1980s, a “selective
rehabilitation” and reintegration of ultra-nationalist and often anti-Semitic
personalities in the Romanian cultural scenery of the Ceaugescu era took place.
In the 1980s, asilent recuperation even of Marshal Ion Antonescu’s figure was
part of that contorted reality, which provoked the reaction of Soviet officials.**

The post-194s5 transitional justice was represented by special courts, which
were instituted on the basis of the Soviet model, and were named People’s
Tribunals. With the notable exception of the trial of the leaders of the Marshal
Ion Antonescu regime in May 1946, these special courts focused mainly
on the Northern Transylvanian Holocaust, and less on the same realities
perpetrated under Romanian authority during the Second World War. The
press campaign surrounding these trials insisted on the collective guilt of
Germans and Hungarians for crimes against humanity and atrocities during
the Second World War. Analysing the process of post-war transitional justice,
it may be observed that there is a major quantitative difference between the
activity of the People’s Tribunal in Kolozsvar—Cluj (relevant for the cases

17

WIESEL etal. 2005: 343—344.

WIESEL etal. 2005: 35035 4. See the reactions stirred by Marin Preda’s Delirul. The works
signed by Iosif Constantin Drigan, Mihai Fatu and Ion Spalitelu, Gheorghe Buzatu are
to be focused on for an analysis of these realities of late Romanian Communist regime’s
narrative on Marshal Ion Antonescu’s regime and Holocaust.
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regarding Northern Transylvania under Hungarian authority before the fall
of 1944), compared with the People’s Tribunals for the territories of Romania
including Southern Transylvania. The People’s Tribunal in Kolozsvar—Cluj had
481 sentences pronounced of which 370 were of Hungarian nationality, 83 of
German nationality, 26 Romaniansand 2 of Jewish identity (for collaboration),
consisting of 30 death penalties and 52 hard labour for life, as also a total of
1,204 years of prison sentences pronounced.' That is to be compared with
the People’s Tribunals for the rest of Romanian territories including Southern
Transylvania, with a total of 187 sentences pronounced, 48 death penalties of
which only 4 were executed, the others commuted to hard labour for life, most
of them pronounced “in absentia” of the convicted persons.** For example,
at the trial of the responsible individuals for the Odessa and Dalnic pogroms,
held at the People’s Tribunal in Bucharest and closed on 22 May 1945, only one
death sentence was pronounced, later commuted to life prison (for General
Macici, who later died in prison in 1950), and the remaining 28 sentences
were for prison between one year and for life.*" Most of those sentenced in
the following period of time were released by the amnesties pronounced in
1962 and 1964.”

An important element of the post-1989 new politics of memory was the
interest of the new generation of historians for the Holocaust in Romania. They
reached an important and symbolic success by blocking the public campaign,
which aimed to rehabilitate Marshal Ion Antonescu asa “national hero”. That
campaign was assumed publicly in the 1990s by leading figures of the ultra-
nationalist extreme right political parties, also associated with the Ceaugescu
regime’s propaganda in the last decade of the Communist regime, like Corneliu
Vadim Tudor, Adrian Piunescu, losif Constantin Drigan, Gheorghe Buzatu,
etc. In 2000, Corneliu Vadim Tudor entered the final turn of Presidential

¥ WIESEL etal. 2005: 320.
*  WIESEL etal. 2005: 320-321.
WIESEL et al. 2005: 320.
WIESEL etal. 2005: 321.
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elections, but his success was blocked by a negative vote, generating electoral
gain for its counter-nominee, Ion Iliescu.

As elected President of Romania, the same Ion Iliescu made a decree in
2003 for the establishment of an International Committee Investigating the
Holocaustin Romania. The committee led by Elie Wiesel made its Final Report
in 2004.” Following its official enactment, the Holocaust organised and
perpetrated by the Romanian Government between 1941 and 1944 became
clear to the public, including the events in Transnistria, the pogroms in Iasi,
Odessa, etc. That event led to a major change in the previously hegemonic
discourse, which only focused on the Holocaust in Northern Transylvania.
Since 2005, the new politics of memory assumed the responsibility of Romanian
nationals for the Holocaust, instituting the study of that historical event in the
public education network, editing manuals, supporting also the initiatives of
Holocaust Memorials in different cities of Romania.

OBJECTS OF SOVIET POLITICAL INTEREST, SUBJECTS
OF COLLECTIVE TRAUMAS AND PUNISHMENTS:
TRANSYLVANIAN COMMUNITIES AND THE PASSING
OF THE SOVIET MILITARY WAR FRONT

Asadirect consequence of the successful turn of sides executed by the Romanian
Royal Army, led by King Michael Ion 23 August 1944, and the failure of Regent
Mikl6s Horthy-led Hungary to leave the German alliance on 15 October
1944, a state of war occurred between Romania on one side, and Germany
allied with Hungary on the other side. Transylvania became the scene of war
and destruction.™

The passing of the Soviet military war front through Transylvania from
September to late October 1944, produced turmoil and collective traumas:
people seeking refuge, heading towards West; deportations by the Soviet

*»  WIESELetal. 2005: 7.
**  RAVASZ 2002.
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occupying forces on the basis of ethnic identity of individuals subjected to
punishment as a community accused by “collective guilt”, such as the case of
the German (“Swabian”) community deported to the Soviet Union’s forced
labour camps, mainly in the Donbas area and from the Szatmar region (the
historical Northwestern frontier zone of Transylvania);** local atrocities
which had an ethnically relevant interpretation already in that period, like
those involving the so-called Maniu Guards in the region named traditionally
Székelyfold — Tinutul Secuiesc (Szeklerland, Eastern part of Transylvania).
Right after the signing by Romania of the Treaty of Armistice with the
Allied Powers on 11 September 1944, in the context of active war between
Romania on one side and Germany allied with Hungary on the other side,
parallel with the advancing of the Soviet and Romanian armies in Transylvania,
the General Sinitescu-led Romanian Government had instituted measures
for interning in special camps the Hungarian and German male population
between the age of 16 to 6o years. That measure had rooted in the decision to
enact collective punishment against Germans and Hungarians as “foreign
nationals belonging to an enemy power”. The Government also considered
to withdraw the citizenship of those secking refuge from the advancing war
frontin parallel with the withdrawal of German and Hungarian military from
Transylvania, identifying them as “presumed enemies” (“inamici prezumati”).**
The properties and goods of the “presumed enemies” were sequestrated and
put under the control of a special commission directly set by the Romanian
Government, on the basis of Act 498 of 3 July 1942 regarding the regime
of individuals related to enemy states, being at war with Romania. Act
644 of 19 December 1944 completed the series of decrees on Hungarian and
German properties and goods that entered under Romanian state control, which
remained as such even when those secking refuge returned to Transylvania
after the passing of the war front, becoming subjects of collective punishment.
As a direct consequence, an important part of the Hungarian and German
communities lost all resources for living, and they were also excluded from

PINTILESCU 2020: 421—427; BAIER 2019: 149—172; GHEORGHIU 2019: 173—186.

* VINCZE 1999: 29—32; VINTELER-TETEAN 2014: 346—347.
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the land reform enacted in Romania on 23 March 194s. All the properties of
Hungarian and German individuals, together with all state-owned properties of
Hungary and Germany came under the control of the CASBI (Casa Bunurilor
Inamice — House of Enemy Goods), an institution organised officially by Decree
91/194s of 10 February 1945.”

Through complementary legislative measures issued on 25 April 1945,
the new Communist-led government of Petru Groza maintained the control
instituted by CASBI, and the loss of properties and goods owned by individuals
who were seeking refuge from Northern Transylvaniain Fall 1944, evenif they
returned to the region in 194s. The economic effects of instituting collective
punishment against the Hungarian and German communities in Transylvania
lasted at least until 1953 — a period when the nationalisation of properties
had already been enacted in Communist-led Romania. In this way, all goods
were definitely lost by those who suffered of the consequences of the collective
discriminatory legislation instated in 1944-194s.

The passing of the war front led to other collective traumas, which were
later used by the Soviet Union in its direct political interest. Following
the advance of the Soviet Army in Sepsiszentgyorgy — Sfintu Gheorghe,
Csikszereda — Miercurea Ciuc, Gyergydszentmiklés—Gheorghieni (Sep-
tember 1944), Marosvasirhely — Targu Mures (in early October 1944), the
Romanian authorities were already set to be re-instituted. On 10 October
1944, a Commission for the Administration of the Liberated Transylvanian
Territories began its activity, led by a close relative of Tuliu Maniu, Ionel Pop,
who was nominated by the Romanian Government. On 11 October 1944,
as the Soviet Army entered Kolozsvér—Cluj, neither the Romanian Royal
Army, nor the representatives of the Romanian administration were allowed
by the Soviet Military Commandment to be deployed there.”® The Soviet
authorities later ordered the withdrawing of Romanian local administrative
bodies also from the parts of Northern Transylvania, where they were already
allowed to settle in September—October 1944. That was followed by the episode

VINCZE 2000: 20-23.
VINCZE 1999: 30—31.
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of special administration of Northern Transylvania under Soviet military
authority® — which was a side-effect of direct Soviet interfering in the political
build-up of Romania beginning with the fall of 1944. The aim of that action
was revealed to the central Romanian authorities on 12 November 1944, and it
was followed by the claim that the return of Romanian authorities in Northern
Transylvania could happen only after a “real democratic” government was set
up in Bucharest. The “democratic” nature of that future government had to
meet the Soviet criteria, as defined by Stalin.

The question of Transylvania became the tool of political blackmail against
the Romanian Government, installed by King Michael after the successful turn
ofarms on 23 August 1944. With that major event, the traditional political elite
could re-legitimate itself, eluding a communist takeover as the Soviet Army
advanced through Romania. That evolution had to be “corrected” in favour of
Soviet political interests: they sustained the forming of a political coalition led
by the Communist Party, which contested the government that resulted from
Romania’s change of sides of wartime alliances. Paradoxically, the Communist
Party was part of the coalition government, and also contesting it through
direct action against its local administrative bodies, taking control over the
regions of Moldovaand Northern Transylvania in the immediate aftermath. By
ousting the official Romanian government’s administrative bodies, deployed to
Northern Transylvania as the war front advanced towards West,* the Soviet
commandment aimed to use the re-establishment of Romanian authority over
that region asa bargaining chip for the establishment of a new, Communist-led
government in Romania. This finally materialised on 6 March 1945 by the
forming of the Petru Groza cabinet,’” without any democratic consulting
of the Romanian people. That reality conflicted with the terms of the Yalta
Agreement concluded by the Allies on 11 February 194s.

*  For the special administration set under Soviet Military control in Northern Transylvania

see SALAGEAN 2002; TARAU 2005; NAGY-VINCZE 2004; LONHART 2008: 166-179.
VINTELER-TETEAN 2014: 302-306.
' TARAU 2005.
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Analysing the historical records regarding that period of time, which directly
impacted the inter-ethnic realities in Northern Transylvania, one has to observe
that the Soviet military commandment had referred to anti-Hungarian atroci-
ties in direct relation to the decision taken to oust the already set Romanian
administration from Northern Transylvania.** Those events are also repre-
sented in the collective memory of the Hungarian community as a collective
trauma that marked its identity narrative since 1944 — recalled as the terror of
the “Maniu Guards”. The most known atrocities happened in Szdrazajta — Aita
Seaci, Csikszentdomokos— Sindominic, the wave of terror later reaching
Egeres—Aghires (Kolozs—Cluj county) and Gyanta—Ginta (Bihar-Bihor)
county. The Maniu Guards constituted also the subject of an investigation at
Romanian government level, as Prime Minister General Sinitescu directly
questioned Ionel Pop, the leader of the Commission for Establishment of the
Romanian Administration in the Liberated Territories of Transylvania, already
at the meeting of the Council of Ministers held on 13 November and then on
20 November 1944.>* The events reconstructed by the historians, revealed in
studies published after 2006, show that in the first weeks of September 1944,
in the pages of the Romanian Peasant Party-related periodicals named 77ibuna
and Ardealul, aseries of articles were published, which instigated for a revenge
campaign against the Hungarian community in Northern Transylvania.** In
September 1944, already 9 paramilitary units of “volunteers” were formed in
Brasso—Bragov, Bucuregsti, Petrozsény—Petrosani.’® The editors of the periodical
Ardealulhad the initiative to form the Iuliu Maniu Corp of Volunteers, led by
Mihai Popovici and Ionel Anton Mureseanu. Constantin Pugcariu, Gabriel
Tepelea, Corneliu Coposu, Leon Botisiu and Ion Grosanu were also involved
in the organisingactivity. According to the periodical Ardealul, the Corps of
“Volunteers” was re-uniting 5,400 individuals; other sources mentioned an even

The Ofhcial Record of the meeting of the General Sinitescu-led Government on 13 Novem-
ber 1944.In CIUCA 2012: 164-177.

See the official records in CIUCA 2012: 164—181, 270—271, 274—275, 2.83.

*  BENKO 2012: 119.

%  BENKO 2012: 119.
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greater number, 17,000.*° Between 1 September and 17 October 1944, several
armed groups of volunteers were directed towards the Hungarian-inhabited
Northern Transylvanian territories, led by unit leaders Cornel Bobancu,
Ion Groganu, Captain Badulescu, Mihail Depiriteanu, Alexandru Rupa,
Constantin Dudescu, “licutenants” Barzd, Maries and Nestor, etc.’” In the
meantime, the periodical Desrobirea, edited by Valer Ceuca, supported by
Victor Cerghi Pop and Eugen Sibianu,* related to the re-established Romanian
authorities in Northern Transylvania, began a press campaign for a sustained
military action against Hungarian “partisans” in the back of the already
advanced war front, followed by the actions of the “volunteer units” of former
gendarmes and policemen fled from Northern Transylvania to the territory
that remained under Romanian sovereignty after 1940. The historical records
have shown that the “volunteer unit” led by Gavrilid Olteanu was directly
involved in the atrocities against Hungarian civilians in Szdrazajta — Aita Seaci,
Csikszentdomokos—Sandominic, Gyergydszentmiklos—Gheorghieni, which
setan atmosphere of a “reign of terror” in the Székelyfold — Tinutul Secuiesc.”

These circumstances, marked by collective trauma experienced by the
Hungarian community in Transylvania, were even decades later interpreted
by the collective memory of that community as a historical moment when
they became existentially threatened. The traumas were not outspoken, and
were not followed by steps of representative leaders of the Romanian national
majority towards symbolic exemption by and reconciliation with the Hungarian
community, prior to 1989.

Alreadyin late 1944, the intervention of the Soviet military commandment,
motivated by its political interest, created the perception among the Hungarian
community that its existential interest was saved by the Soviet interfering. After
that, the Soviet military intervention led to a successful political blackmail,
instituting in March 1945 a Communist-led government in Romania. A new

BENKO 2012: 120.
37 BENKO 2012: 120.
BENKO® 2006: 214.
BENKO® 2006: 214-221; BENKO 20128 122126, 130-134.
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discourse emerged on the collective traumas experienced in Transylvania in
the fall of 194 4. The Romanian Communists were to be identified as a political
partner for the Hungarian minority’s representatives, as well as the warrantors
of Romanian national interest, because they succeeded in re-establishing
Romanian sovereignty over the entire region of Transylvania after March
1945. At the Peace Conference of Paris in 1946, the Soviet Union sustained
the Romanian new government as a rightful sovereign and a warrantor of the
inter-ethnic pacifying in Transylvania. That discourse was mirrored by the
Hungarian community’s pro-Communist leaders’ narrative after 194s.

The memory of the atrocities made by the “Maniu Guards”, and the claim
for moral justice for the victims were an important part of the post-1989 iden-
tity narrative of the Hungarian national minority’s representative leaders in
Romania. There were also public efforts to integrate the memory of those
events as part of a new post-communist politics of memory. The publishing
of a White Book*” regarding the collective traumas of the 1944-194s period,
edited by Hungarian intellectuals after the new atrocities, which happened in
March 1990 in Marosvésdrhely — TArgu Mures, was an important part of the
symbolic discourse of the Democratic Alliance of Hungarians in Romania.
Memorials were to be inaugurated only after one more decade in public squares
of the localities where the atrocities had happened.

Stalin rewarded the establishment of a Communist-led government in
Romania by deciding to return Northern Transylvania under the sovereignty of
the Romanian state, announced by his telegram issued on 9 March 194s. That
historical moment was symbolically marked by the Communist-led govern-
ment’s first meeting on 13 March 1945 in Kolozsvar—Cluj. The festivities
dedicated to the “return of Transylvania to Romania” were set in the presence
of King Michael, and the delegations of the embassies of the Allied Powers.
On that occasion, a memorandum was handed to Petru Groza arguing for the
integration of already set regional self-governingbodies in the new Romanian
state administrative system. It showed that one of the indirect consequences

4 GAvretal. 1995.
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of the Soviet ingerence in 1944—1945 was the flourishing of an autonomist
discourse in Northern Transylvania, an importantidea in the agenda of the post-
war local Hungarian elite. Parallel with the idea of a possible partial revision
of the Hungarian—Romanian borders at a future peace conference, some of
the Hungarian leaders showed a certain interest for territorial autonomy,
viewed as an administrative solution for integrating the part of the Hungarian
community, which was to remain in Romania.

In 1945, a new legitimising discourse was inaugurated by the Communist-led
government in Romania: it promoted the government as the “pacifier” of
inter-ethnic relations, representing “warranty for real democracy and peaceful
integration” of the Hungarian community, and for the legal codifying of its
collective rights in the future — an illusion projected by the official propaganda
on all its channels. That led to the myth of a Communist-led new regime
representing a trustful political ally for the Hungarian community, and of
Prime Minister Petru Groza “a true friend of the Hungarians”.*'

But the CASBI was functioning unaltered after the Communist-led
government was established in Romania. Act 645 of 14 August 1945 stipulated
that even those who had been Romanian citizens prior to the Second Vienna
Award (30 August 1940), and who had been secking refuge in Northern
Transylvania, even if they never renounced their Romanian citizenship, were
not to automatically regain their right to their properties. Instead, they were
to be paid by the new owners a price set in very inflated 1945 currency that
worth nothing as compared with the nominal value of the properties lost.**

In contrast, the traditional Romanian political parties — forming the
political opposition to the establishment of the communist regime, and first
of all the Iuliu Maniu-led Romanian Peasants’ Party — was the subject of
political propaganda, which demonised them as “war mongers”, “blood thirsty”,
“ultra-nationalist”, “pro-Fascist” and “xenophobic”. This image served well the
Communist-led government in isolating, de-legitimising, then eliminating
its main opposition from public life. That discourse, referring to the “Maniu
“

VINCZE 1999: 71-77.
**  ROBOTOS 1997: 78.
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Guards”, led to the idea that the National Peasants’ Party and its leader Tuliu
Maniu were responsible for the ousting of the Romanian authorities from
Northern Transylvania by the Soviet Military Commandmentin Fall 1944. In
turn, the Communist-led coalition was the only warranty for regaining the
entire Transylvania by Romania after the Second World War.

The trial of Marshal Ion Antonescu and the leaders of the wartime politi-
cal regime was an important part of the post-194s transitional justice. The
Communist-led government was concerned by the possibility of symbolically
associating the political parties of the opposition with the belated wartime regime
accused of treason, economic disaster, war crimes, crimes against humanity, and
collaboration with the German wartime “occupier” of Romania. That political
aim was served by calling Iuliu Maniu, the leader of the National Peasants’ Party
to testify in front of the People’s Tribunal in that trial held in May 1946.#

In the time between the election fraud of 19 November 1946 and the ousting
of King Michael of Romania on 30 December 1947, the communists eliminated
the political opposition. Iuliu Maniu and the leaders of the National Peasants’
Party were caught in a trap set in June 1947 by the communist-controlled
Secret Services. They were arrested and attempted to leave Romania and form
agovernment in exile. From that moment on, Iuliu Maniu and the National
Peasants’ Party was accused with “conspiringagainst National interest”, “serving
foreign power interference”.** After that moment, leading representatives of
the new political regime stated publicly that the same leader of the political
opposition was involved also with the atrocities in Northern Transylvania
in the fall of 1944. For decades, that became part of the discourse aimed to
de-legitimise Maniu’s political legacy, and to frame a negative image of the
political alternative to the Communist-led government as part of the enduring
politics of memory. In this way, the entire public discourse for at least four
decades was set to change the collective memory of the Romanians in accordance
with the interest of the communist regime.

#  Sce the deposition of Tuliu Maniu in the trial of Marshal Ion Antonescuin CRACA 1995:
261-302.
*  CIUCA 2001.
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THE HUNGARIAN COMMUNITY AND THE ESTABLISHMENT
OF THE COMMUNIST REGIME IN ROMANIA

Public opinion about the collective traumas experienced by the Hungarian com-
munity in Romania in the times of the communist regime was overshadowed
by the post-1989 discourse, which had established a reinterpreting of history
in which the Hungarian community was directly involved in and benefited of
the establishment of a Communist-led government in 1944-194s. There was
no place for the sufferings and collective traumas of the Hungarians, which
were dominant elements of that community’s collective memory regarding
the decades of the belated Romanian communist regime.

The new politics of memory as set after December 1989 was dominated
by a discourse that identified those responsible for the establishment and
perpetratingof a totalitarian regime as being foreign to the Romanian nation:
the Soviet occupier, as also Hungarian and Jewish ethnic minority-related
clements. According to that discourse, the Romanian ethnic majority was
identified primarily with the role of the victim.

The analysis of the historical process that led to the establishing of a com-
munist regime in Romania, assuming the responsibility of representatives
belonging to the Romanian ethnic majority, and integrating in that new
discourse also the collective traumas and suffering experienced by the national
minorities of Romania between 1944 and 1989, was inaugurated after entering
the new millennia. After winning the elections of 2004, the new President
of Romania, Traian Bisescu set by a presidential decree a Committee for the
Analysis of the Communist Dictatorship in Romania. The Final Report of that
Presidential Committee was edited in 2006. It was to be the central document
of alegislative act, which identified the communist regime as criminal, which
led to the reinterpreting of legal responsibilities, also of the necessity of moral
and material compensations for the victims.

That moment marked also the end of the former politics of memory, which
had put the responsibility for the communist regime on national minorities
and led to a more well-balanced and historical evidence based narrative on
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the realities of that era. However, the role played by a part of the Hungarian
political representatives in the establishment of the communist regime in
Romaniabetween 1944 and 1947 is still a controversial issue in contemporary
historiography. As there is interest to analyse the political options of the repre-
sentatives of the Hungarian national minority in post-W W 1II Romania, one
must not overlook that the local Hungarian community’s experiences in first
half of the 20" century, having been for the first time integrated in the new
Romanian nation state, have also influenced the community’s post-1944 identity
discourse and perspectives.

Between 1918 and 1922, the traditional leaders of the Hungarian community
were set to build an organisation, which was conceived as a representative,
integratingand inner structuring frame of all the community: the Hungarian
Union, holding the economic, social and political functions of the former
Hungarian state institutions, a representative and an integrative body in consti-
tutional terms of the Hungarian community in the new Romanian a state. The
Hungarian Union was not to be reduced to the status of a political party, but it
was designed to integrate the Hungarians from the territories of the new Greater
Romania as a state-constituting national community with collective rights.
Also, ithad to integrate the different plural political options of the Hungarian
community, serving as an “inner parliament” of that national community.
The leaders of the Hungarian community wanted to claim collective rights
granted by the new Wilsonian world order. But the Hungarian Union was
banned by the Romanian Government, and the Hungarian community’s
political integration had to be reframed on the basis of a political party: the
Hungarian National Party (Orszdgos Magyar Pért).

The Hungarian elites were constantly attentive towards the traditional
churches and the educational system in the native language as the two main
pillars of a strategy of ensuring the cultural reproduction of the community.
There was no legal frame for keeping the Hungarian-language schools within
the general state-subsidised educational system in the interwar Romania — the
state granted and organised only Romanian-language education for all citizens.

Education in the Hungarian language became possible only as a tolerated
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network of schools subsidised by the traditional churches, assimilated as
a secondary structure of private education without the right to graduation
and issuing diplomas. Under these circumstances, the traditional churches
of the Hungarian community had to organise and sustain the educational
system in Hungarian language, the main pillar of the cultural reproduction
of the very identity of that community.

The radical land reform introduced in Romania also had its impact,
furthering a generalised sense of instability and frustrations.

The Hungarian elites in Transylvania were following with interest the
tensions between the local Romanian elites vs. the central political and admin-
istrative elites in the interwar years. The local Romanian elites were frustrated
by gradually losing control over the region’s resources, frustrated by the policies
of the ruling National Liberal Party centralising policies. Organised around
the old cadres of the Romanian National Party, a representative structure of
the ethnic Romanians of Transylvania, led by Iuliu Maniu, united with the
National Peasants’ Party in 1926, and created the main opposition force to the
ruling National Liberal Party. But they could form government only after the
economic depression had harshly impacted Romania, claimingdecentralised
administration, pro-middle class economic policies, and favouring a new
agrarian-industrial profile for the economy, with a certain openness to the
Western financial investors. After 1932, due to the interventions of King Charles
IT and marked by inner conflicts, the National Peasants’ Party had definitely
lost ground in front of the national centralising elites, and an increasingly
authoritarian monarchy.

The 1930s also witnessed the rise of political radicalism, including not only
radical right-wing organisations, but also the communist party and its “fellow
travellers”. That ideological projection was evaluated by some Hungarian
intellectuals as an opportunity for eluding the clash between antagonist
nationalisms, identified as such through the lenses of their own specific inter-
pretations of Soviet reality, constructed on the basis of propaganda resources.
Before the Second World War, Marxism—-Leninism was embraced as a political

discourse of challenging the authority of the state. The political ideas of the
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Transylvanian rooted political activists of the Communist Party were deeply
embedded in the illusory image of equalitarian socialism and of a vision about
a Soviet Union learned from propaganda leaflets. They believed that after the
setting of a Communist regime, the country will be the home of peacefully
coexisting nations. They believed in the model of the Soviet Union, but they
were seduced by a political propaganda set image of a never existing “reality”.*

The post-194s realities of Romania were defined first of all by the process
of political regime change, and the subsequent social, economic and cultural
transformations, which had their impact through a wide range of empiric
experiences on every part of the contemporary society. These experiences
included dislocation, restriction, persecution, limitation, mobilisation, indoc-
trination, etc. All that process developed under the aegis of coercive measures
ofagradually established totalitarian regime. These transformations between
1945 and 1947 led to a centralised totalitarian state, following the Soviet model,
enacted through policies that after 1948 had their impact on all parts of the
society, including individuals belonging to national minorities in Romania.

However, the first direct experiences in 1944—194s, after the passing of
the Soviet war front, were perceived in a very different register. Initially, the
communist leaders put in place a so-called National Front strategy, announcing
aprogram of post-war national rebuilding, combined with a call for unaltered
sovereignty over the regained territories, and a new land reform (enacted on
23 March 1945 by the new Communist-led government) to build their new
image anchored in larger Romanian national claims.

In parallel, a new discourse was assumed by the new Communist-led govern-
ment: Petru Groza, an important representative of the new regime, propagated
a discourse about assuming the integration of different national minorities,
preserving their collective identity through state-subsidised educational and
cultural institutions, codifying these national minorities collective rights as
partofa future political reality, and even the confederating of all neighbouring
nation states and the “spiritualisation of the frontiers”.*

*  VINCZE 1999: 263—269; LONHART 2008: 140—147.
#  LONHART 2008: 227-248.
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The Communist Party also devoted considerable attention to mobilising
different parts of the society through mass organisations, representing various
groups, which still nurtured the representation of their particular interests, by
integrating them into a system of goals suitable to the criteria of the National
Front strategy. The Hungarian People’s Union (Magyar Népi Szovetség,
hereinafter MNSZ) — a mass organisation of the Communist Party — was
actively supported to gain a hegemonic position inside the Hungarian com-
munity. The Communist Party treated the MNSZ as the only representative
organisation of the Hungarians, whereas the leaders of the MNSZ intended
to use the collaboration with the Communist-led government for promoting
their interest to represent the Hungarian national minority ina Communist-led
new Romania. They were controlled and directed from within by members of
the Communist Party of Romania, present in the leadership of the MNSZ,
and by outside pressure paired with the insistence on unity of interest, as well
as various obliging gestures.

The leaders of the MNSZ tried to build a certain political capital by offering
support to the Communist-led coalition in the key moment of late 1945, when
the new Communist-led government of Romania, set up as a result of Soviet
political pressure and direct political interference, was put under international
pressure for not being representative. The MNSZ released an official positioning
act, edited on 17 November 1945 in Marosvasarhely — Targu Mures, which
recognised the unaltered Romanian sovereignty over all territories regained
in 1944-194s, claiming that the interests of the Hungarian community
inhabiting also those territories were best to be served by granting rights and
institutionalising the integration of the national minority in the new “real
democratic” constitutional-legal frame of Romania.

The new Communist-led government, aiming to elude any discussions on
a partial revision of borders at the following peace conference, switched the
paradigm of public debate to a political and legal integrating of the Hungarian
ethno-cultural minority in Romania. These were the motivatingideas behind
the public narrative of the Groza Government on institutionalising collective
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rights and integrating the network of educational and cultural institutions of
the Hungarian community in Romania before 10 February 1947.

That strategic collaboration was later evaluated as having been exceptionally
beneficial for the Hungarian community.*” The official discourse on optimising
inter-ethnic relations had been promoted instead of the traditional territorial
controversies, institutionalising through the new constitutional-legal frame-
work the collective rights of ethnic Hungarians, guaranteeing representation
and equal status for that community by political means in Romania.

The Hungarian-language educational network, subsidised by the Romanian
state, was also institutionalised in the immediate post-war years (including the
establishment of the Bolyai University of Kolozsvir—Cluj). That was seen as of
vital importance for the cultural reproduction of the Hungarian community
in Romania.

Forall thatin change, the MNSZ offered an official declaration on behalf of
the Hungarian community in Transylvania, integrated in the documentation
presented by the Romanian delegates at the Paris Peace Conference in 1946. By
thatstrategic alliance, they succeeded to build up and preserve an entire network
of cultural and economic institutions, to position their representatives in the
administrative bodies at local and regional level, and to change an important
part of the legislation regarding the minority’s interest.

These were the cornerstones of their plan to integrate the Hungarian national
minority in the post-1945 Romania. In that regard, the MNSZ was a double
faced political organisation: on the one hand, it assumed the representation of
anational minority, on the other hand, it served as a mass organisation of the
Communist Party, inducing the mobilisation of the Hungarian community for
sustaining the new regime. That second function, which gradually became the
single relevant identity after the political regime change became consolidated.

In the meantime, the Communist leaders changed their paradigm and
became very interested in building a new Romanian national legitimacy. The
party changed its name already in October 1945 (from the Communist Party of
47

Foran evaluation of the Groza Government’s policies towards the Hungarian community
see LONHART 2008: 227-301.
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Romania to Romanian Communist Party), and received the ethnic Romanian
worker Gheorghe Gheorghiu-Dej as its new leader, nominated by Stalin, as the
group of leaders who recently returned from Moscow stepped back for a while.
Part of that new image of the Romanian Communist Party was also the idea
that it had regained Transylvania for Romania. That was reinforced by the
government’s active engagement in dissolving the special administrative struc-
tures built under the Soviet military controlled administration of Northern
Transylvania, stigmatising the autonomist group, consisting mainly of left-wing
Hungarian intellectuals, social-democrats and communists (represented by
Lajos Jorddky, Istvan Lakatos and Géza Pdsztai, etc.).**

An unpredicted reality was the activation of political opposition to the
leaders of the MNSZ after the act of official positioning issued on 17 November
194s. That declaration regarding the Transylvanian question unleashed a wave
of protest in the first half of 1946. The “internment camps” instituted in the
fall of 1944 were still not disbanded — the one set in Barcaféldvar—Feldioara,
near Brass6—Bragov, led to an increased state of anxiety and indignation that
marked the post-war Hungarian public opinion. The issue of citizenship of
those who fled as the war front passed in the fall of 1944 but later returned
was still not resolved before 1947. The impact of the new land reform law of
1945 was negatively perceived from the perspective of Hungarian individual,
communitarian and institutional interests. The Hungarian properties and
goods remained sequestrated on the basis of the CASBI. These realities formed
amain stream of Hungarian public opinion that had led to an open demonstra-
tion on 30 June 1946 against the leaders of the MNSZ, which promoted their
“success” as an ally of the Communist-led government of Romania. That open
act of defiance was set as a counter-demonstration to the official closing act
of the congress of the MNSZ held in Székelyudvarhely — Odorheiu Secuiesc.

In that moment, inside the Hungarian community all the prerequisites
existed for a real public debate on the strategy to be adopted for representing
the community interest. These contesting groups organised around the leaders

“ Fora profile of that group see the introductory study to NAGY-VINCZE 2004.
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of the traditional cultural and economic organisations: Aron Mirton,
bishop of the Roman Catholic Church of Transylvania, P4l Szasz, Ede
Korparich, Adam Teleki, Alajos Boga, Géza Nagy, etc. They had contested
the MNSZ’s legitimacy as the sole representative of the community. Aron
Mirton criticised the MNSZ’s “success propaganda” as counterproductive
and opposed publicly the communist regime’s educational policies.* There
were also contacts with the traditional Romanian political parties — the
National Peasants’ Party and the National Liberal Party —, which remained
sporadic, and the negotiations for an agreement before the 1946 clections
were unfinished.

But those who represented alternative positioning had never reunited;
they were kept on the periphery of the official media, and soon eliminated
from public life. They failed to counterbalance the overwhelming influence in
the public media of the MNSZ sustained by the Communist-led government,
which kept dealing with the alternative groups from a dominant position.
In the end, the MNSZ succeeded in gaining the votes of the majority of the
Hungarian community at the elections held on 19 November 1946. The leaders
of that mass organisation were changed, those who raised real concerns — as
Gyarfas Kurko, the first President of the MNSZ — were eliminated, subjected
to political repression. The later nominated leaders remained loyal to the
Romanian Communist Party until the dissolving of the organisation in 1953.

By signing the peace treaties in Paris on 10 February 1947, the unaltered
sovereignty of the Romanian state upon the entire territories lost to Hungary
in 1940 was once again re-established. The Communist-led new People’s
Republic of Romania was set up as soon as the monarchy was abolished,
and King Michael of Romania was dethroned on 30 December 1947. After
that moment, the Hungarian community’s economic, cultural and social
associations came under the control of the MNSZ, which was reduced to the
role of a Communist-led mass organisation. These structures were gradually
dissolved in the centralised structures of the party-state.

#  Seealso MARTON-NEMES 1996: 139—151; FULOP—VINCZE 1998: 60; LONHART 2008:
318-320.
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That was happeningin parallel with the process of redefining the new insti-
tutional cadres set to integrate the Hungarian minority in the new People’s
Republic of Romania: after adopting the 1948 constitution, an administrative
reform following the Soviet model was introduced. The country was divided
into regions and their subdivisions, the “raions” in 1950-1951. Then, as
a structural part of a new 1952 Constitution, a Hungarian Autonomous
Region was established in 1952. That meant that in Romania, the Soviet model
of “administrative integration” of the Hungarian national minority was
introduced as a consequence of the consolidation of the communist regime.
All illusions of the post-1944 transitory period were fading, as frustration
heightened because of the new social, economic and cultural policies of the
one party-state in Romania.

The leaders of the Romanian Communist Party decided that the institu-
tionalisation of control over the Hungarian national minority had to enter
a new phase, which meant: total subordination that was to be carried out in
the shortest time possible. The MNSZ - since it could not set its own agenda
of representing the Hungarian minority, and it could act only as a “mass
organisation” for mobilising the Hungarian community to engage in the
project of a “new society” — was finally forced to disappear in 1953. That was
the logical conclusion of a newly established totalitarian regime that considered
its primary interest the annihilation of any alternative source of legitimacy and
autonomous identity, be it collective or individual.

In the trials set on stage in 1949 and again in 1952, members of the commu-
nist leadership also became victims of the repression, along with the leading
personalities of the traditional political, ecclesiastical, economic, cultural elite.
One can see the parallel between the imprisonment and trial of Aron Mérton,
the Roman Catholic bishop of Transylvania, and Gyarfds Kurké, former leader
of the MNSZ. From that moment on, the one-party system, the party-state’s
central government and its local bodies were to be the only institutional cadres
for any political representation.

The nature of the Romanian political regime throughout the 1950s remained
inits key elements a Stalinist totalitarian regime, most influenced by the Soviet
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model.’® The forced industrialisation and urbanisation process, mainly con-
sisting of planned re-location of a major part of the population from the rural
landscape to the new urban peripheries, settled in state owned new quarters
of blocks-of-flats, working in state-owned new industrial plants, was the core
of transforming a dominantly rural society into an industrialised socialist
society. That was coupled with a “cultural revolution”, which aimed to create
a “new communist conscience” — based on class identity, and solidarity with
the Soviet Union - to be institutionalised as a hegemonic identity narrative
of the society. The end of the communist social engineering project had to
be the creation of a “new man”, anchored in a “new working class”, subject
of the new “socialist society”. Establishing centralised state control over the
educational and cultural institutions was carried out as part of a developing
“cultural revolution” that had to meet the main aims of social engineering plans.
Thatalso entailed the de-structuringof all traditional cultural and educational
institutions, and eliminating the traditional cultural elites and value system.
All of that, as part of the social engineering process, had to result in a new
society of individuals, dispossessed from all means to preserve and reproduce
their traditionally inherited identities and values.

Projected and planned through the hegemonic control of the party-state,
that process also led to a total intolerance by the ruling power elite towards
traditional national symbols, as well as religious, regional and local identities,
as alternative sources of a self-defining collective identification.

In concordance with that ideologically-based plan of social engineering,
the Hungarian minority was to be redefined not as a community with a self-or-
ganising dimension and subject to collective rights, but as a set of individuals
viewed as citizens of the new Romanian People’s Republic. All citizens were
projected as one political nation, constructed of individuals with an identity
defined only according to the ideological categories of “social class” and “class
warfare”. Regarding the cornerstones of that new identity narrative, the syntagm
“national in form, socialist in content” defined precisely the relation between
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the values to be assimilated by all members of the society, and the national
language and culture, tolerated only as forms of communicating the new
content. The outcome had to be a mass society identified with the ideological
call, integrated in the “socialist nation” without any specific individual or
collective differentiation. The only specificity of language — the members of the
former Hungarian national minority beingreferred to as “Hungarian-speaking
workers” in the second stage of the communist regime in Romania — was to be
tolerated for a transitory period on the road to communism.

CONCLUSIONS

By analysing the role and the complex relation of different representative groups
of the Hungarian community to the establishment and consolidation of the
communist regime in Romania, one has to observe the discrepancy between
the facts confirmed by the analysis of the historical records, showing plural
options and opposing political actions, and the discursive collective blaming
of that same national minority as a whole of being responsible for the setting of
that totalitarian regime. The author of this present study considers that one
cannot conclude based on the tactical motivation of a group of the political
representatives of that Hungarian community in 1944-194s, even if they
gained a dominant position in relation to other groups inside the Hungarian
community, that the nominated national minority had embraced or bene-
fited only of the establishment of the communist regime in Romania. On
the contrary, by analysing the historical records, one has to realise that there
were collaborators and victims within the Hungarian community, and the
final logic of the process itself meant the elimination of the representatives
of that community’s interest in the paradigm of a totalitarian communist
regime. The repressive dimension is also relevant regarding the Hungarian
community, already in the 1950s, which intensified in the later decades, before
1989, with the Nationalist Neo-Stalinist self-legitimation of the system. As

aconcludingidea, we have to see the complexity of options and trajectories of
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groups and individuals under the new communist regime, equally relevant for
the Romanian society, as well as for the Hungarian minority. Collective guilt
and blaming based on ethnicity is totally non-relevant and in contradiction
with the historical records-based analysis of the establishment and functioning
of the communist regime.

Asanalysing the current historiography, one has to assess the post-2006 turn,
which led to amuch complex and fair view of the historical realities. The current
general view of the most recent analysis stated that individuals and groups of
the Hungarian community as a national minority, as also those belonging
to the Romanian national majority itself, can be both identified with victims
and also the perpetrators of the Communist regime — a historical reality which
is to be assumed in its complexity. Assuming publicly that historical reality is
a prerequisite for a reconciliation process to become possible.
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Tamas Korhecz

The Past and Present of Collective Guilt

in Yugoslavia — Some Legal Issues Related
to Rehabilitation and Compensation with
Special Emphasis on the Practice in Serbia

The persecution and collective punishment of ethnic Germans, as well as part of
ethnic Hungarians at the end of and immediately after the Second World War in
Yugoslavia represents a shameful and sad moment in the European history. After
the collapse of communism within the process of transitional justice, successor states
of Yugoslavia enacted a legal framework for the rehabilitation and compensation
of persons deprived from their life, property and liberty by totalitarian communist
authorities without due process of law. Slovenia, Croatia and Serbia demonstrated
no genuine determination to offer rehabilitation, compensation and reparation

for Germans and Hungarians deprived from their life, liberty and property
based on collective guilt and punishment. However, the situation in mentioned
states differs substantially. Despite the vague provisions of the relevant laws and
shortcomings in their application in practice, the rehabilitation and reparation
of ethnic Germans and ethnic Hungarians persecuted and punished based on
collective guilt is a living reality only in Serbia. Altogether move than two thousand
ethnic Germans or their descendants claimed rehabilitation, which was granted
to the majority of them.

INTRODUCTION
Collective guilt, or more precisely, collective punishment has been present

in human history mainly as an acceptable revenge against all members of

a particular group (members of an ethnic, linguistic or racial group, citizens
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of a state, etc.) for wrongdoings committed against the members of another
group, irrespective of the involvement and responsibility of the individual
(member of the group) in those specific wrongdoings. It was legitimate to burn
and slaughter villages of the enemy, includingcivilians, women and children, as
retaliation after successful battles conquering hostile territories. Only after the
evolution of international law and recognition of basic human rights, offering
universal protection of basic rights and freedoms for all individuals, including
the establishment of international systems of protection of individual human
rights, has the institution of collective punishment become gradually unac-
ceptable. The protection of basic human rights and freedoms is not consistent
with the idea and practice of collective punishment, with the persecution and
deprivation of someone of his/her individual basic rights (right to life, liberty
or property), based on the fact that the individual is linked to the perpetrator
of a crime or for wrongdoing by common race, ethnicity, citizenship or class
belonging. Responsibility should always be individual, or, as justice Jackson
stated in Korematsu v. United Sates case: “Now, if any fundamental assumption
underlies our system, it is that guilt is personal and not inheritable.””
However, the idea of individual responsibility and guilt was not universally
accepted, even in Europe, in the 20 century. After the Second World War,
the principle of collective punishment was most dramatically applied between
1944-1950, when approximately 12—15 million ethnic Germans were deprived
of their basic rights to life, liberty and property in Poland, Czechoslovakia,
Hungary, the Soviet Union, Yugoslavia and other Eastern and Central
European countries.” This essay focuses on the issue of rehabilitation and
reparation of individuals having suffered persecution based on collective
punishment after the Second World War in Yugoslavia. I will elaborate
and analyse the legal frameworks established in three successor states of
Yugoslavia — Slovenia, Croatia and Serbia — mainly at the end of the 20™

Toyosaboru Korematsu v. United States 323 US 214 (1944).
DEZAYAS 2006; DOUGLAS 2012.
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century and in the early 21* century, which intended to ease the consequences
of collective punishment committed by the Yugoslav Communist authorities
shortly after the Second World War.

This paper is divided into five sections. After this introduction, the
second section briefly summarises the historic facts related to the expulsion
and collective punishment of the German national minority in the former
Yugoslavia, as well as the collective punishment of persons belonging to the
Hungarian national minority in three villages in Backa, Vojvodina province,
Serbia—Yugoslavia. In the third section, the analyses of the legal frameworks
on the rehabilitation and compensation of the victims of the communist
regime in Slovenia, Croatia and Serbia will be provided, with a focus on the
rehabilitation of expelled Germans after the Second World War. The fourth
section is related to the practice of rehabilitation and reparation in Serbia,
including the application of the relevant law by the administration and courts.
The fifth, final section contains some conclusions and general remarks related to
the rehabilitation and compensation of the deprived Germans and Hungarians
in Post-Yugoslav countries.

COLLECTIVE PUNISHMENT OF THE GERMANS IN
YUGOSLAVIA, AND OF THE HUNGARIAN INHABITANTS
OF SOME VILLAGES IN THE BACKA REGION OF
SERBIA AFTER THE SECOND WORLD WAR

Germans in the Kingdom of Yugoslavia and during
the occupation of Yugoslavia between 1941-1945

After the dissolution of the Austro—Hungarian Monarchy in late 1918, and the
formation of the Kingdom of Serbs, Croats and Slovenians (hereinafter: the
Kingdom of Yugoslavia)® in December 1918, large territories of former Austria
> The Kingdom of Serbs, Croats and Slovenians officially changed its name in 1929 to
Kingdom of Yugoslavia.
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and Hungary became part of the newly established South Slavic state. Half
a million autochthonous ethnic Germans, and roughly the same number of
cthnic Hungarians became national minorities in the new state.* The German
national minority wasliving overwhelmingly in the present territory of Serbia
(Vojvodina province), but also in relevant numbers in the present territory of
Croatia (Slavonia region) and Slovenia (region around the town Maribor).
Despite international guarantees, the new state was not ready to implement
the policy of tolerance and cultural diversity towards new national minorities,
including Germans.’

The new state was not ready to treat equally Germans and titular South
Slavic nations: their language and culture received no state support, and their
political organisation and representation was often obstructed, in some periods
even banned.® Although, not without difficulties, Germans in the Kingdom
of Yugoslavia managed to gradually establish their umbrella organisation,
the Kulturbund, which gathered almost the entire German population in the
Kingdom of Yugoslavia. The Kulturbund had the goal to become the universal
representative of the German national minority not only in the area of culture,
butalso in economy and politics. From the 1930s onwards, after the Nazis took
power in Germany, Kulturbund was increasingly banded to Germany, and
became a tool of its imperialistic national socialist politics. It is to be mentioned
here, that despite the often hostile government policy toward minorities in the
Kingdom of Yugoslavia, Germans in Yugoslavia were an economically and
culturally progressive and strong community, superior to other ethnic groups.
Amongthe Germans, the literacy rate was higher than the average, they owned
disproportionately large parts of agricultural land, they led lots of successful
financial enterprises, they were often the best manufacturers in their towns and

Accordingto the 1931 census, in the Kingdom of Yugoslavia, the mother tongue of some
499,000 persons was the German language, while the mother tongue of 468,000 persons
was the Hungarian language. See Republi¢ki Zavod Za Statistiku 194s.

> The Kingdom of Serbs, Croats and Slovenes (Yugoslavia) in 1919 signed a bilateral treaty
with the League of Nations on minority protection, the Treaty of Saint-Germain-en-Laye.
JANJETOVIC 2009: 143, 154, 158, 159, 163, 167.
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villages, etc.” Germans constituted a strong and vital community, publishing
many private German-language daily newspapers and periodicals and main-
taining more than 700 private cultural, educational, sport and humanitarian
associations.® In the eve of the German aggression against the Kingdom of
Yugoslavia, the Kulturbund, with the help of Nazi Germany, was taking partin
the training of the German youth to support and assist the German invasion.’
Some paramilitary units (Deutsche Mannschaft) were armed with weapons
seized from the surrounding Yugoslav military, and they made the advance
of German forces more efficient in the April 1941 Yugoslavian Blitzkrieg.™
After the surrender of the Yugoslav Army, the state was occupied and divided
by the Axis powers. The most numerous part of the German national minority
in the Kingdom of Yugoslavia lived on the territory of the present Vojvodina
province (formerly it was a part of Hungary within the Austro-Hungarian
Monarchy). This territory was divided into three parts. The Ba¢ka region was
reunited with the Kingdom of Hungary (Ally of the Nazi Germany), therefore
Germans in Ba¢ka remained in the position of national minority, however,
in this period under Hungarian rule. The Banat region of the Kingdom of
Yugoslavia remained under German military occupation, however, it formally
became part of the Serbian puppet state led by General Milan Nedi¢. Actually,
Germans in Banat were a self-governing community, economically and polit-
ically dominating the Banat region. Via Kulturbund, they were closely linked
to German military authorities. The active-age German male population was
mobilised into SS units, but without gaining the citizenship of the German
Reich. In the third part of Vojvodina, in Srem, local Germans together with
Germans in Slavonia—Croatiaand Germans in Northern Bosnia became part
of the semi-independent Nezavisna Drzava Hrvatska (Independent State of
Croatia, hereinafter: NDH). The NDH legally guaranteed strong privileges

to the German minority, however, their actual position was not as strongas in

7 JANJETOVIC 2009: 117, 128, 136; PAVLICA 2005: 198.
JANJETOVIC 2009: 211.

> JANJETOVIC 2009: 287—289.

PAVLICA 2005: 293-295.
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the Banat."" German men in the NDH were also mobilised in various German
military formations, mainly SS units, outside the military command of the
NDH. The Germans in Slovenia, after the 1941 split of the present territory of
Slovenia between Italy (South) and Germany (North), mainly became citizens
of the Third Reich, sharing the fate of other Germans in the Nazi state.

Hungarians in the Kingdom of Yugoslavia and during
the occupation of Yugoslavia between 1941-1945

As it was mentioned earlier in this paper, the Hungarian national minority in
Yugoslavia also suffered partial collective punishment after the Second World
War. Hungarians, similarly to ethnic Germans, became a national minority
in the Kingdom of Yugoslavia after the dissolution of the Austro-Hungarian
Monarchy. The number of Hungarians in the Kingdom of Yugoslavia was over
460,000, and they were overwhelmingly concentrated in the Ba¢ka (Bicska) and
the Banat (Bans4g) region of the present-day Vojvodina province, Serbia. After
the April 1941 collapse of the Kingdom of Yugoslavia, the Kingdom of Hungary
annexed the Backa region, where the largest number of the Hungarians lived.
Other Hungarians mainly remained outside the Kingdom of Hungary, having
no privileged position at all. DuringJanuary 1942, the Hungarian military and
police forces initiated massive raids (known as “razzia”) in South Ba¢ka, around
the town of Novi Sad and in the so-called Sajkas district in order to destroy
the Communist-led sporadic rebellion. The military action had turned into the
brutal slaughter of Serb and Jewish civilians in Novi Sad, and the villages
of Curug (Cstrog), Mo$orin (Mozsor) and Zabalj (Zsablya).”* The overall
civil casualties of the raid amounted to 4,000 civilians, including women and
children. The military action of the Hungarian Army and Police units was partly
committed with the assistance of local Hungarians. This is usually qualified by
historians as the darkest and most dishonest military action ever committed
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JANJETOVIC 2009: 312—314.
A.SAJTI2004: 275-282.

12



THE PAST AND PRESENT OF COLLECTIVE GUILT IN YUGOSLAVIA... 193

by the Hungarian armed forces. It is worth mentioning that the cruel atrocities
of the Hungarian armed forces in Ba¢ka (Bécska) were promptly condemned
by influential opposition political leaders in the Hungarian National Assembly,
moreover, commanding officers of the “razzia” were convicted and sentenced
to prison by the military court of the Kingdom of Hungary during the Second
World War."” The Hungarian Government also began to pay compensation to
the families of Serb civilian victims.'* Despite these unusual positive actions
of the Hungarian state authorities, the “razzia in Ba¢ka” served as a basis for
the collective punishment of the entire Hungarian population of three villages
in Bac¢ka after the Second World War.

The fate of Germans in Yugoslavia after
the liberation in 1944-1945

The military situation of the German armed forces and their allies on Yugosla-
vian soil deteriorated a lot soon after Romania and Bulgaria changed sides in
the late summer of 1944. Subsequently, the troops of the Josip Broz Tito-led
Yugoslav communist liberation movement, backed by Soviet military units,
advanced swiftly from the East, liberating Banat, Ba¢ka and Belgrade, the
Yugoslav capital city, in September—October 194 4. Although Germans were
in substantially different positions in the various regions of Yugoslavia, their
leaders began to organise gradual evacuation of all German civilians towards
Germany alongside with military troops all over the occupied Yugoslavia. Often,
the command from Berlin for the evacuation came at the last minute, when the
Soviet or Partisan troops were almost in the neighbourhood, next to German
homes."* Despite organised preparation by the leadership of the Kulturbund,
the evacuation was not always successful. Some German civilians deliberately
stayed in their houses, refusing to leave their traditional agricultural enterprises.
The Germans remained in their homes mostly in Ba¢ka, which used to belong
B A.SAJTI2004: 302—303.
A.SAJTI 2004: 304—306.
" JANJETOVIC 2009.
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to Hungary during the Second World War. On the other hand, the situation
in Slovenia and partially in Croatia (Srem and Slavonia) was substantially
different. The German armed forces held their positions in Croatiaand Slovenia
until April or even after the 8 May 1945 capitulation of Germany, therefore,
the advance of the Allied forces was not as rapid, thus letting more time for the
preparation for evacuation. Altogether, out of halfa million ethnic Germans,
from the autumn of 1944 approximately 200,000 remained on Yugoslav
territory, came under the jurisdiction of Soviet and Yugoslav authorities; the
majority managed to flee.”®

As we mentioned earlier, many German civilians in the Banat, and even
more in the Ba¢ka region, stayed in their homes in October 1944, when Soviet
and Partisan troops seized/liberated their villages and towns. Immediately
after they seized these settlements, the liberators, mainly communist par-
tisans, killed without trial thousands of persons, allegedly enemies of the
communists, including more than 6,700 Germans, partially as a revenge for
Nazi crimes against local Serb populations during the Second World War."”
The retaliations against Germans, but also against other potential enemies of
the new communist power, were made easier with the order of Josip Broz Tito,
who established military administration in Ba¢ka, Banat and Baranja. The
military administration was justified with, amongothers, sufferings caused to
Yugoslav people by the occupying forces and aliens settled on these territories,
as well as with the goal to guarantee the Yugoslav (South Slavic) character
of the territory." The mass killings were executed or at least ordered by the
feared political police of the partisan liberation movement, the OZNA." The
executions, most often carried out without any formal trials, were promptly
followed by various “law-based” repressions and collective punishments against

WILDMANN 2015: 297.

JANJETOVIC 2009: 349—350.

A.SAJTI 2004: 320—321.

OZNA is an abbreviation of the Odeljenje za Zastitu Naroda [Department for People’s
Protection]. It was established by the order of Josip Broz Tito in May 1944, based on the
model of the Soviet political police “NKVD”.
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all ethnic Germans in Yugoslavia, including Germans staying on the territory
of Yugoslavia, Germans evacuated from Yugoslavia along with the withdrawing
German military and Germanslivingin their homes in still occupied territories
under German control. The legal repression began with the Decision on the
transition of enemy property to state property, adopted by the provisional
government of the new communist Yugoslav authorities on 21 November
1944.*° Article 1 of the Decision provided:

“With the day of the cominginto force of this Decision, the following property is transferred
to state property: [...] All property of persons belonging to the German nationality, with
the exception of those members of the German nationality who fought in the units of the

Peoples’ liberation army and partisan units [...]”
Article 3 specified the property transferred to state property:

“Inaccordance with this Decision, property includes immovable and movable things and
rights, like lands, houses, furniture, forests, mining rights, factories with all machines
and products in magazines, stocks, associations, funds of all kind, all kind of cash money,

intellectual property [...] and all rights related to previously enumerated objects.”

From the quoted provisions of the Decision, which was implemented imme-
diately after its enactment, it is clear that all Germans in Yugoslavia, with the
exception of those few fighting on the side of Tito’s partisans, lost literally
everything they owned or possessed. According to reliable sources, only
the agricultural land confiscated from Germans pursuant to this Decision
amounted to 637,000 hectares, from which 389,000 hectares were in Vojvodi-
na.”’ The deprivation of property was formalised with subsequent individual

** Odlukao prelazu u drzavnu svojinu neprijateljske imovine, o drzavnoj upravi nad imovinom
neprisutnih lica i o sekvestru nad imovinom koju su okupatorske vlasti prisilno otudile
(1944). The decision was enacted on 21 November 1944 and was formally published in the
official gazette on 6 February 194s.

GULAN 2018.
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administrative decisions of the new local authorities (Narodni odbori), based
on Article 30 of the 1945 Law on Confiscation.** Although the 21 November
AVNO]J Decision did not explicitly deprive all civil rights from ethnic Germans
in Yugoslavia, it was interpreted by authorities in a way that all civil rights of
Germans, including citizenship rights, were suspended.” When the number of
killings and executions gradually diminished from November 1944 onwards,
the remainingethnic Germans, mainly children, women and elderly men were
forced to leave their confiscated homes and were placed in detention camps.™
From late 1944 onwards, dozens of such detention camps were established
during the military administration. The detention camps were usually organ-
ised from quarters of some villages, previously overwhelmingly populated by
Germans. The camps were crowded, had no food supply, medicines and basic
hygienic circumstances, and the inmates there died in large numbers from
various infections and other diseases. Only in Vojvodina, around 140,000 ethnic
German civilians were forcibly placed in these camps.* Before the establishment
of the detention camps, more than 10,000 Germans had been transported to
forced labour to the Soviet Union.*

The detention camps were established provisionally, where the remaining
Germans had to wait for their planned expulsion to Germany. Namely, Yugoslav
authorities made substantial diplomatic efforts in early 1945 to ensure the
consent of the Allies for the collective expulsion of ethnic Germans from
Yugoslavia. However, in the Potsdam Conference, the Allies rejected Yugoslav
claims to treat the German minority in Yugoslavia in the same way as in the case
of the USSR, Czechoslovakia, Poland and Hungary.*” This way, the provisional
detention camps began to function as permanent labour camps from which
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ANIC 2007.

PAvLICA 2005: 227.

PAVLICA 2005: 227; A. SAJTI 2004: 322; JANJETOVIC 2009: 351.
A.SAJTI2004: 323.

JANJETOVIC 2009: 352.

*7 JANJETOVIC 2009: 354.
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Germans were daily sent to various agricultural, industrial and other works
without salary for years. The camps were dissolved gradually from 1946 onwards;
the last ones were dissolved in 1948. Those who survived the brutal conditions
in the camps gradually emigrated to Austria and Germany where they joined
their family members or relatives. The number of Germans perished in these
camps in Vojvodina can be measured in tens of thousands. According to reliable
sources, only in the Jarek camp near Novi Sad, between December 1944 and
April 1946, over 6,400, mainly ethnic Germans died from starvation, or from
various diseases.™®

It must be mentioned that the fate of Germans outside the present-day
Vojvodina province of Serbia was a bit different from those living in parts of
the former Yugoslavia, which today belong to Croatia and Slovenia. Although
the collective punishment, the deprivation of property and civil rights equally
struck these Germans as well, German civilians awaited partisan liberators in
much smaller numbers. Namely, the Srem front, near the line of the present
state border between Serbia and Croatia, remained firm until April 194s,
giving more time for ethnic German civilians to move towards West, towards
Germany in time. However, after the collapse of the Srem front in May 1945,
few camps were established for the remaining German civilians in Slavonia,
for example in Valpovo and Josipovci.

Based on various sources, we can estimate that approximately 200,000 ethnic
German civilians remained on territories controlled by the new communist
Yugoslavian authorities. Some 40,000 of them were killed, or more often died
in camps. After they were released, the majority gradually emigrated to Austria
and Germany, joining those ethnic Germans who fled Yugoslavia during the
war. A small proportion of Germans stayed in Yugoslavia, often hiding their
origin and identity in the Socialist Yugoslavia.

*  CSORBA 2011.
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The fate of Hungarians in Yugoslavia after the liberation
in 1944-1945: The collective punishment of the Hungarian
inhabitants of Curug, Zabalj and Mosorin

As previously mentioned, during the Second World War, the members of the
Hungarian national minority in Yugoslavia concentrated mainly in Ba¢ka and
Banat. Backa, along with a part of Baranja (Baranya), Croatia and Prekmurje
(Murakéz), Slovenia, were reunited with the Kingdom of Hungary, while the
Yugoslav Banat remained formally part of Serbia, but under German military
administration and with the domination of Volksdeutschers. Smaller numbers
of Hungarians also lived in the Srem region and Slavonia, within the NDH.

In October 1944, after Soviet and Yugoslav partisan forces pushed out
German (and in Ba¢ka, Hungarian) military forces from Ba¢ka and Banat,
during the established military administration, thousands of Hungarians
were executed by the OZNA, overwhelmingly without trials. The retaliation
was usually sporadic in Banat and much more massive in Backa, where local
Hungarians were not sympathising with the occupying authorities during the
Second World War.

The above mentioned Decision of the new Yugoslav authorities on the
confiscation of enemy property of 21 November 1944 had not deprived all
ethnic Hungarians of their property, as opposed to what was the case with
the Germans, however, it allowed for the confiscation of the property of all
inhabitants who were declared war criminals, and enemies of the People by the
new administrative and judicial authorities. Those executed in late 1944 without
trial, were often, after their death, declared to be war criminals, or the enemies
of the People by various authorities, and they were deprived of their property
based on the Decision of 21 November 1944.

After numerous executions of ethnic Hungarian civilians, mainly in late
1944 in Backa, the new Yugoslav authorities decided to implement further
retaliations against the Hungarian population in three villages in early 194s. The



THE PAST AND PRESENT OF COLLECTIVE GUILT IN YUGOSLAVIA... 199

new communist authorities in Vojvodina enacted decisions declaring war
criminals the entire ethnic Hungarian (and German) population of Curug,
Zabalj and Mo$orin.” These decisions were enacted upon the request of the local
Serb population, and included not only the Hungarians, but also the relatively
small ethnic German inhabitants of these villages. The decisions declared all
cthnic Hungarian and German inhabitants war criminals, including women
and children, but excluded those fighting in partisan units. Their legal con-
sequences were expulsion and deprivation of property based on the already
mentioned Decisison of 21 November 1944.°° The decision of 22 January was
implemented promptly, and ethnic Hungarians from Curogand Zabalj (around
3,900 persons) were forced by partisan guards to march on 23 January, in an
extremely cold winter day, to the Jarek detention camp, where they provisionally
joined the ethnic German inmates.’” The Hungarians from MoSorin were
deported at the end of March 1945.’* The Hungarian inmates were held in
the Jarek camp until June 1945, when they were transferred to other labour
camps, where the living conditions were much easier. Before the expulsion,
a few hundred Hungarian inhabitants of these villages were executed. It is
to be mentioned that those local Hungarians, who actively participated in or
supported the mass murders in the 1942 “Razzia”, mainly fled the territory
before the partisans arrived in October 1944, hence the revenge usually hit
“small fishes” or innocents.

¥ Odluka Komisije za utvrdivanje zlo¢ina okupatora i njihovih pomagaca u Vojvodini broj

Str. Pov. 2/1945 od 22. januara 194s; Odluka Zemaljske komisije za utvrdivanje zlo¢ina
okupatora i njihovih pomagaca u Vojvodini od 26. marta 194s.

Odluka o prelazu u drzavnu svojinu neprijateljske imovine (1944): Article 1, paragraph 3.
' ALSAJTI 2004: 324.

> (CSORBA 2011: 22.
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THE REHABILITATION AND COMPENSATION
OF THE VICTIMS OF THE COMMUNIST REGIME
IN SLOVENIA, CROATIA AND SERBIA AFTER 1991,
WITH SPECIAL FOCUS ON PERSONS DEPRIVED
OF THEIR BASIC RIGHTS AS A COLLECTIVE
PUNISHMENT AFTER THE SECOND WORLD WAR

The Fall of the Berlin Wall and the collapse of Socialist totalitarian regimes in
Eastern and Central European states at the beginning of the 1990s opened the
issue of the so-called “transitional justice”, or as some authors formulated, the
legal confrontation with the totalitarian past.”” All post-socialist states had to
develop their legal frameworks in a way to allow for those who suffered depri-
vation of their basic human rights to claim rehabilitation and compensation
or the re-establishment of their property rights. Beyond rehabilitation and
compensation, transitional justice often involved the opening of the archives
of the political police, determining the judicial or political responsibility of
those violating basic human rights, etc. The Council of Europe made important
efforts to set standards regarding the legal confrontation with the totalitarian
past, primarily via Resolution 1096 of the Parliamentary Assembly.**

The situation in the former Socialist Yugoslavia was even more complicated
because the collapse of socialism went hand in hand with the falling apart
of the Yugoslav federation, and with civil wars between 1991 and 1999. The
collective punishment of ethnic Germans by the communist authorities after
the Second World War was obviously among the most widespread and cruelest
violations committed by the authorities of the former totalitarian Yugoslav
state. On the other hand, for various reasons, the collective punishment of
ethnic Germans and their potential rehabilitation and compensation were
among the most sensitive issues of the transitional justice in all of these three
successor states of former Yugoslavia. First, the collective punishment of the
German national minority, their detention in camps, massive expulsion, and the

% SAMARDZIC 2021: 130.
34

Council of Europe Parliamentary Assembly 1996.
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deprivation of their property was a taboo during the 45-year long socialist period
of Yugoslavia. History books usually lacked information on this topic. What was
most often written in history books is that Germans left their homes together
with Nazi troops at the end of the Second World War. Historians dealing with
the topic during the socialist period had indeed an apologetic standing towards
the retaliation against German civilians, and their collective punishment,
generally concluding that they got what they deserved. In such circumstances,
the rehabilitation and compensation of ethnic Germans generated negative
sentiments of the general public, primarily on the side of the dominant nations.
In addition, the properties confiscated from ethnic Germans had enormous
material value; returning them, or just providing compensation for them could
be a serious burden to the state budgets.

Laws on special rehabilitation and compensation in Slovenia

The Republic of Slovenia, the most developed socialist republic of the former
federal Yugoslavia, gained independence after a short military conflict with the
Yugoslav Peoples Army in 1991. The transition of Slovenia was relatively smooth
and quickly managed by the former, reformed Slovenian communists, without
much social turbulence. Among the first laws adopted by the independent Slo-
venia, the National Assembly of Slovenia enacted the Law on Denationalisation
of State Property.”* The Law on Denationalisation stipulates that former owners
can take back their immovable properties, or can get compensation if their
property was nationalised without just compensation in the first two decades
of the socialist Yugoslavia. Among the previously enlisted laws, the AVNOJ
Decision of 21 November 1944 was explicitly mentioned. The Law on Dena-
tionalisation specifies that moveable assets cannot be denationalised, except
some of those with special historical, artistic or cultural value.** Restitution
in kind is excluded in cases when the immovable thingserves public interest,
or if it became a private property lawfully. For the compensation of deprived
55

Zakon o denacionalizaciji, Uradni list Republike Slovenije 27/1991.

¢ Zakon o denacionalizaciji 1991: Article 17.
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ethnic Germans, those provisions of the Law on Denationalisation are the most
relevant that define the categories of persons who are eligible for compensation.
Accordingto these provisions, as a general rule, only those persons can get their
property back who had Yugoslav citizenship at the time of nationalisation or
confiscation of their property.’” Exceptions include “not Yugoslav” citizens, who
were fighting on the side of the anti-fascist coalition, or were displaced because
of their confession.*® A further requirement for former Yugoslav citizens is that
Slovenian citizens are eligible for denationalisation in the country of citizenship
of the former property owner.* The constitutionality of the above mentioned
law was contested via several initiatives launched by individuals of German
and Austrian ethnicity. They claimed, among others, that the requirement
of having Yugoslav citizenship at the time of confiscation unconstitutionally
discriminates against all Germans who faced collective punishment after
the Second World War. In its decision, the Constitutional Court upheld the
constitutionality of the contested provisions, claiming that those provisions
were prima facie ethnically neutral, and that measures of retaliation against
Germans were widespread in many countries of Eastern Europe, and they shall
be measured according to the standards of the time when they were enacted,
and not according to the current standards of human rights.*

Among other important pieces of the Slovenian legislation related to the
rehabilitation of the victims of the Yugoslav communist regime we may find
the Law on the Victims of War Violence and the Law on the Reparation of
Injustices.*' The Law on the Victims of War Violence stipulates various rights
and benefits for Slovenian citizens, victims of the Second World War, harmed by
(German, Italian and Hungarian) occupying forces between 6 April 1941 and
15 May 1945, but also for the victims of the Yugoslav Military intervention in

Zakon o denacionalizaciji 1991: Article 9, paragraph 1.

Zakon o denacionalizaciji 1991: Article 9, paragraph 2.

Zakon o denacionalizaciji 1991: Article 9, paragraph 4.

Ustavno Sodi$¢e Republike Slovenije, Odlo¢ba st. U-I-23/93 datum 20.3.1997.

Zakon o zrevah vojnega nasilja, Uradni list Republike Slovenije 63/1995; Zakon o poravi
krivic, Uradni list Republike Slovenije s9/1996.
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Slovenia in the period between 25 June and 18 October 1991. Exceptionally,
the victim status may be recognised for those civilians, citizens of Slovenia,
who suffered violence caused by the Yugoslav partisans or other allied forces,
but with substantial restrictions. Namely, the status of war victim is recognised
onlyin case of children, whose parents lost their lives due to coercive or violent
measures of those forces, or, in case of refugees, who had to leave their homes at
least for three months, hence their homes or resident buildings were destroyed
or looted by violent acts of partisans or other allied military forces.* In both
cases, the status of victim of war violence could be recognised only under the
condition that these persons were not cooperating voluntarily or professionally
with occupying forces, that is, aggressors.*

The Law on the Reparation of Injustices is the third Slovenian law which
had a connection with serious human rights violations committed by Yugoslav
communist-socialist authorities during the Second World War, or in the years
immediately after that. This law primarily aims to offer remedy in the form
of paying damages to victims, political prisoners, and to the relatives of those
persons who lost their lives unlawfully after May 1945 on the territory of
Slovenia. If the status of political prisoner or victim is granted in accordance
with this law, the concerned has the right for damages, and the beneficiary and
the Republic of Slovenia shall conclude a settlement on the compensation.**
The recognition of the status of political prisoner or the status of victim belongs
to the competence of a special commission of the Slovenian Government.
The commission decides upon the written and reasoned request of the victim
(relative) within one year, with the obligation to collect evidences. There is
no right to appeal against a negative decision, but judicial review is prescribed
against the final decision.* The person whose status of political prisoner was

Zakon o zrtvah vojnega nasilja 1995: Article 2a.
¥ Zakon o Zrtvah vojnega nasilja 1995: Article 2a.
Zakon o popravi krivic 1996: Article 5, paragraph 2.

Zakon o popravi krivic 1996: Article 18.
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recognised by the commission is entitled to submit a revision claim to a regular
court and ask for the annulment of the court decision.**

Based upon the above analysis of Slovenia’s legal framework on the reha-
bilitation and compensation of the victims of the totalitarian Yugoslav state,
one can conclude that this legal framework almost completely excludes from
the remedial measures ethnic Germans collectively punished and deprived of

their basic rights after the Second World War.
Laws on special rebabilitation and compensation in Croatia

In Croatia, the laws on compensation and rehabilitation of the victims of the
totalitarian state were also enacted in the 1990s, shortly after Croatia became
an independent state. In this respect, two pieces of the legislation should be
mentioned: the Law on the Rights of Former Political Prisoners,*” and the Law
on Compensation for the Property Taken under Yugoslav Communist Rule
(hereinafter: Law on Compensation).** The former law regulates the status of
political prisoners who were imprisoned because of their political conviction
and because they fought for the independent Croatia, therefore, this law has
nothing to do with the rehabilitation of deprived ethnic Germans.*
However, the second piece of legislation of the Sabor (National Assembly
of Croatia) aims to remedy injustices for a wider scope of persons. The Law on
Compensation stipulates as a general rule that confiscated, nationalised or
otherwise taken property by the totalitarian state shall be returned to the
former owner (or his/her descendant), upon a formal claim, in its current
condition. Restitution in kind of movables is generally excluded, except mov-
ables, which are of special cultural, historical or artistic value.* If restitution

4 Zakon o popravi krivic 1996: Article 21 and 22.

#  Zakon o pravima bivsih politi¢kih zatvorenika, Narodne novine RH 34/1991.

# Zakon o naknadi za imovinu oduzetu za vrijeme jugoslovenske komunisti¢ke vladavine,
Narodne Novine Republike Hrvatske 92/1996.
Zakon o pravima bivsih politi¢kih zatvorenika 1991: Article 2, paragraph 1.

SIMONETTI 2003: 116.
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in kind is not the option, the former owner is entitled to compensation in state
stocks, but the compensation is limited to 500,000 Euros. The most important
provisions of the Law on Compensation related to the collective punishment
of ethnic Germans are those, which define the categories of persons cligible
for compensation. The original text of the Law on Compensation excluded
from compensation all persons who had no Croatian citizenship in the moment
of the enactment of the law.*" This provision actually excluded the vast majority
of ethnic Germans who were deprived after the Second World War. These
provisions were contested in 1996, shortly after their enactment, before the
Constitutional Court of Croatia. The Constitutional Court declared some
provisions unconstitutional in its 1999 Decision.** The Constitutional Court
reasoned that a citizenship-based distinction between former owners is not
acceptable constitutionally in the area of private law and property rights.** The
Constitutional Court decided that these provisions shall nevertheless remain
in force until the legislator amend them. The subsequent amendments of the
Law on Compensation in 2002 put Croatian citizens and foreigners on equal
footing in the process of restitution and compensation and provided new
deadlines for those applicants who were excluded by the original provisions.
Accordingto the current provisions, only those applicants are excluded whose
compensation was regulated by international/bilateral agreement.** Former
owners were originally entitled to submita claim for restitution of property until
30 June 1997, however, for some categories of claimers (new descendants), the
deadline was prolonged with the above mentioned amendments until 7 January
2003. Although the Law on Compensation does not expressly mention the
AVNOJ Decision of 21 November 1944, from the provisions of the Law it is clear
that it allows for the compensation for the property confiscated from ethnic
Germans based on that Decision, as well. First, the Law on Compensation

Zakon o naknadi za imovinu oduzetu za vrijeme jugoslovenske komunisti¢ke vladavine
1996: Article 9, paragraph 1.

Ustavni sud Republike Hrvatske Odluka i reSenje br. U-1673/1996 od 21.04.1999.
Odlukairesenje br. U-1673/1996 1999: Section 7/2.

** SIMONETTI 2003: 116.
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explicitly enumerates the Yugoslav Law on Confiscation of 194s,** which, in its
Article 30, paragraph 1, specifies that People’s Committees will enact individual
decisions on confiscation of the property of ethnic Germans provided by the
AVNOJ Decision of 21 November 1944.%¢

The above analysis suggests that the Law on Compensation, after the inter-
vention of the Constitutional Court, at least prima facie does not exclude the
ethnic Germans collectively deprived of their property by Yugoslav authorities
after the Second World War from restitution and compensation. However,
the actual process is far from being effective and smooth. Despite that the
proceedings of compensation and restitution have been pending for more
than two decades, alarge proportion of the cases of deprived ethnic Germans
have notyet been completed. Croatian authorities often reject applications for
restitution on the ground that the compensation of applicants from Germany
is regulated by international agreements.’” Considering that the vast majority
of deprived ethnic Germans from Yugoslavia was settled in Germany, many
cases of compensation are still pending before the public administration and
various courts in Croatia.**

Laws on special rebabilitation and compensation in Serbia

Last of the three analysed countries, the Republic of Serbia began facing the
legal consequences of its totalitarian past only after the fall of the regime of
Slobodan Milo$evié and the dissolution of the federation between Serbia and
Montenegro in 2006.* The most important pieces of the Serbian legislation
in relation to rehabilitation and restitution are the following: the Law on

Zakon o konfiskaciji i 0 izvr$enju konfiskacije, Sluzbeni list DFJ 40/1945,70/1945.
Zakon o naknadi za imovinu oduzetu za vrijeme jugoslovenske komunisti¢ke vladavine
1996: Article 2.

Zakon o naknadi za imovinu oduzetu za vrijeme jugoslovenske komunisti¢ke vladavine
1996: Article 10, paragraph 1.

PECEK 2020.

Slobodan MiloSevi¢ lost power after the presidential elections and mass demonstrationsin
September—October 2000; however, the legal confrontation with the totalitarian heritage
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Rehabilitation of 2006, the Law on Property Restitution and Compensation
of 2011,% the second Law on Rehabilitation of 2011,°* and the 2016 Law on
Eliminating the Consequences of Property Confiscation of Holocaust Victims
Who Have No Living Legal Heirs.*

The first Law on Rehabilitation stipulated the process of rehabilitation of
those persons who were deprived with or without judicial or administrative
decision of their life, liberty or other rights because of political reasons from
6 April 1941 until the enactment of the Law, provided that the person had
domicile on the territory of Serbia.** District courts had the competence to
decide the applications for rehabilitation, and appeal to the Supreme Court was
only permitted if the application for rehabilitation was rejected.® The critics
of this law pointed out several shortcomings. First, that it encompassed a very
long period of time, including when Serbia was occupied between 1941-194s,
and also periods when Serbia had no elements of totalitarianism. Second, the
law had not clarified the notion of “political reason” behind the violation of
rights. Third, the law allowed every interested person to apply for rehabilitation,
even without the consent of the victim. If the court accepted the claim for
rehabilitation, it declared the former court decision null and void, along with
alllegal consequences of that former court decision, including confiscation of
property. If the person was without court or administrative decision deprived
of life, liberty or other rights because of political reasons, the decision on
rehabilitation only declared the violation of rights committed by authorities.*
Itis noteworthy that the decision, which invalidated all consequences of former

was delayed until the fate of the federation of Serbia and Montenegro was finally resolved
in 2006.

¢ Zakon o rehabiltaciji, Sluzbeni glasnik RS 33/2006.

Zakon o vradanju oduzete imovine i obestecenju, Sluzbeni glasnik RS 72/2011.

Zakon o rehabiltaciji, Sluzbeni glasnik RS 92/2011 [Law on Rehabilitation, Official Gazette

of the Republic of Serbia no. 92/2011].
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¢ Zakon o otklanjanju posledica oduzimanjaimovine zrtvama holokausta koje nemaju zivih

zakonskih naslednika, Sluzbeni glasnik RS 13/2016.
SAMARDZIC 2021: 138.

SAMARDZIC 2021: 143.
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decisions enacted for political reasons, did not create the right to claim damages
or to restitute the confiscated property. The Law on Rehabilitation simply
stipulated that the issue of compensation and damages will be regulated by
aseparate law.”” The 2006 Law on Rehabilitation generally had little to do with
the rehabilitation of ethnic Germans, because the vague term “for political
(ideological) reasons” did not cover punishments based on the ground of
nationality, religion or ethnicity, which was covered only in the 2011 Law on
Rehabilitation.*®

The 2011 Law on Rehabilitation contains a much more detailed regulation.
The 2011 Law on Rehabilitation provides for the rehabilitation of any persons
who were by court or administrative decision, or without that, deprived from
life, liberty or other rights on political, national or religious grounds on the
territory of Serbia by Serbian or Yugoslav authorities, or by Yugoslav authorities
outside Serbia if the victim had domicile in Serbia or Serbian citizenship.®
The new Law on Rehabilitation excludes the responsibility of the Republic
of Serbia for the violence and atrocities committed by the occupying forces
during the Second World War on the territory of Serbia.” Rehabilitation
is excluded for members of military occupying forces who lost their lives in
military clashes during the Second World War in Serbia and also for members
of occupying forces if they committed war crimes.”” However, the law makes
it possible to these persons to prove that despite existing documents on their
responsibility, they were not involved in war crimes.” The first instance pro-
cedure shall be initiated by the victims or their close relatives (if they are not
alive) before high courts following the rules of a non-contentious procedure.
The state prosecutors are obligatory parties in the procedure, representing
Serbia. If state prosecutors oppose the rehabilitation of the applicant-victim,

7 Zakon o rehabilitaciji 2006: Article 8.

¢ SAMARDZIC 2021: 149.

¢  Zakono rehabilitaciji 2011: Article 1, paragraph 1.

Zakon o rehabiliticiji 2011: Article 1, paragraph s.
Zakon o rehabilitaciji 2011: Article 2, paragraph 1-2.
Zakon o rehabilitaciji 2011: Article 2, paragraph 3.
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the presentation and examination of evidence will take place before a court.
The court can reject the application for the rehabilitation or render a decision
on the rehabilitation. Parties participating in the rehabilitation procedure can
appeal to the Court of Appeal against the first instance decision. The effect of
the rehabilitation decision is that the administrative or court decision becomes
completely or partially null and void, or if the violation was made without
aformal decision, the legal consequences of such act become null and void. The
rehabilitated person can take back the property confiscated as a result of the
annulled decision or other act, in accordance with the 2011 Law on Property
Restitution and Compensation. Furthermore, the rehabilitated person can
claim the recognition of pension rights and rehabilitation damages.” The
amount of rehabilitation damages (pecuniary and non-pecuniary) shall be
determined by a special commission, or in case of dispute, by courts in civil
litigation.” The final deadline for initiating rehabilitation procedures was
15 December 2016.

The 2011 Law on Property Restitution and Compensation (hereinafter: Law
on Property Restitution) regulates in detail the restitution and compensation
of property taken by the totalitarian state after the Second World War. The
provisions of the Serbian Law on Property Restitution demonstrate many
resemblances with the relevant laws of Slovenia and Croatia. Restitution is
possible primarily in case of immovable property, restitution in kind is the
primary method used, compensation in state stocks (in limited amount) is
an alternative, if restitution in kind is not possible (the property serves public
interest, or it became private property of third parties based on valid legal
transaction). The restitution procedure belongs to the competence of the
Agency for Restitution, and it is an administrative procedure. The Ministry
of Finances delivers second instance decisions, whereas the Administrative
Courtis responsible for the judicial review of the final administrative decisions.

Major differences between the compared laws are related to cases where
restitution is excluded. Namely, the Law on Property Restitution stipulates that
73
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foreigners can get their property back only in case of reciprocity between Serbia
and the foreign state. Furthermore, compensation is excluded if the foreign
state accepted the duty for compensation for property by an international
agreement, or, if the foreign state accepted the duty of compensation with
domestic law even without an international agreement, or if the individual
received compensation for the taken property from a foreign state even without
alegal ground. The compensation is also excluded for persons who were serving
in forces occupying Serbia in the Second World War. The final deadline for
claiming restitution was March 2014.

The above analysis suggests that the Serbian legal framework is the less
restrictive towards the rehabilitation and compensation of ethnic Germans
deprived of their rights after the Second World War based on the principle of
collective guilt. However, the possible discrepancies between some provisions of
the Law on Rehabilitation and the Law on Property Restitution can cause prob-
lems in the application of the law in practice. Furthermore, other restrictions
stipulated by the Law on Property Restitution can also result in inconsistencies
in the process of application. These ambiguities will be presented and analysed
in the next section of this paper, devoted to the practical implementation of
the legal framework in Serbia.

SYMBOLIC MEASURES OF RECONCILIATION AND
PRACTICAL APPLICATION OF THE LAW IN SERBIA

The largest number of ethnic Germans in Yugoslavia before the Second World
War inhabited the present territory of the Republic of Serbia, more precisely,
the territory of the present Autonomous Province of Vojvodina. Unlike their
counterparts in Croatiaand Slovenia, a relatively large proportion of Germans
in Vojvodina remained in their homeland after the communist partisans
took control over their villages and towns in the autumn of 1944. They were
soon placed into detention camps, and their impressive private property was
confiscated promptly. All these reasons have made the process of reparation
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particularly sensitive in Serbia. For the above reasons, it is important to analyse
the practical process of rehabilitation, reconciliation and compensation in Serbia
in a separate section. Firstly, those political and symbolic measures of Serbian
authorities will be elaborated that served, and still serve, the reconciliation and
rehabilitation process regarding the collective punishment of ethnic German
and Hungarian civilians. Secondly, the practical application of the relevant legal
framework concerning the rehabilitation and reparation will be elaborated,
focusing on the practice of public administration and courts, and pointing out
some specific legal-interpretational issues hampering the effective application
of the relevant law.

Political and symbolic measures of Serbian authorities
regarding rehabilitation and reconciliation

The fall of the so-called “Milosevi¢ regime” in Serbia opened the gate before
the process of European integration of the country that had been isolated by
the international community almost for adecade. Membership in the Council
of Europe obliged Serbia to accept international human rights standards, but
also to take measures within the process of transitional justice, facing the
totalitarian heritage. Amongother important issues, this process required to
properly address the massive collective punishment and persecution of ethnic
Germans as well as ethnic Hungarians after the Second World War, both on
the symbolic (political) and the legal level. What made the situation in Serbia
slightly different compared to other Eastern and Central European countries is
that Serbia entered this process with a decade long delay. Amongall the Serbian
authorities, the first steps and measures were taken within the Assembly of the
Autonomous Province of Vojvodina. The Decision Abolishing the Principle of
Collective Guilt and Responsibility was enacted in the Vojvodina provincial
parliament in early 2003.”° Consequently, in the same year, a special working
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The decision was enacted with the unanimous vote of the Assembly of AP Vojvodina on
28 February 2003. See BozOK1 2017: 37-38.
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body was established for the registration of all civil victims in Vojvodina in
the period between 1941-1948.

The symbolic political measures in Vojvodina were followed by some similar
measures on the level of the Serbian Government. In 2009, the Serbian Gov-
ernment established a State Commission for the identification of secret graves
in Serbia from September 1944 onwards.” The State Commission prepared
aregister of victims killed in the first months of the communist rule, buried in
those secret graves. According to the findings, the number of executed persons
was 35,000, while 24,000 died in camps. These numbers include all victims of
the communist partisans after the liberation, not only ethnic Germans and
Hungarians.”” It is noteworthy that on the spots where the largest detention
camps for ethnic Germans existed, appropriate monuments were built with
the assistance of Serbian authorities. Such monuments stand in Knié¢anin
(Rudoflsgnad) and Gakovo (Graumarkt).

The political-symbolic gestures towards the persecuted ethnic Hungarians
were mainly accomplished within the so-called “Serb—Hungarian reconci-
liation process”, which had its dynamic phase between 2008 and 2014. The
process involved the establishment of an inter-academic mixed commission of
historians with the aim to find the truth about the atrocities committed in the
19441945 period. The process was finalised with mutual gestures of forgiveness
in 2013. The National Assembly of Serbia adopted a resolution condemning
atrocities against innocent Hungarian civiliansin 1944 and 1945.7 Finally, on
26 June 2013, the presidents of both countries payed tribute to the innocent
victims before the newly constructed monument in Curug, symbolising the
suffering of innocent ethnic Hungarian victims massacred in 1944 and 194s,
and also in the Memorial Museum Topalov, where Hungarian soldiers executed
hundreds of Serb civilians in January 1942.7

7¢ Cvijic 2011.

77 BozOKI2017: 15—16.

78 Resolution enacted on 21 June 2013.
VajdasigMa 2013.
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Application of the legal provisions regarding
rebabilitation and reparation

Aswe already mentioned in the previous parts of this paper, the Serbian legal
framework on rehabilitation and reparation of victims of the prosecution of
ethnic Germans and Hungarians was accomplished in 2011. Although the
Serbian legal framework was much more liberal towards the rehabilitation and
reparation of persecuted ethnic Germans and also Hungarians, as compared
to the laws in Slovenia and Croatia, the practical application of laws was far
from being smooth and efficient. More than a decade after the enactment of
the relevant laws, the process of rehabilitation and compensation is far from
beingaccomplished. Amongthe reasons hampering the process of rehabilitation
and reparation, one can identify the ambiguous wording of some provisions
of the Law on Rehabilitation and the Law on Property Restitution, as well as
the non-consistent practice of courts and administration. There are two major
problematic issues when it comes to the interpretation and application of the
relevant provisions. The first one concerns the exclusion from the right to prop-
erty compensation of soldiers who served in military forces occupying Serbia
during the Second World War, and the actual effects of the court decisions
rehabilitating former soldiers regarding the property compensation claims. The
second problematic issue is related to the possibility to claim rehabilitation for
a person declared to be a war criminal, or the enemy of the people, primarily
in cases when the person was executed without any court decision, and was
subsequently declared a war criminal or the enemy of the people.

The dilemmas related to the property compensation
claims of former occupying soldiers

From the beginning of the process of rehabilitation and reparation, there was
adilemma around the question whether the relevant provisions of the Law
on Property Restitution exclude the compensation for all former soldiers
serving in the armies, which occupied Serbia during the Second World War,
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or the restriction applies only to those soldiers, who committed war crimes.
Furthermore, interpretation ambiguities occurred also in cases where the
soldier, previously declared a war criminal, was rehabilitated by court based
on the Law on Rehabilitation. The problem in practice was partially due to the
fact that both laws regulate this question but not in the same way. While Article
5 of the Law on Property Compensation generally excludes all former members
of the occupying armies from the process of restitution and compensation,*
the Law on Rehabilitation specifies that only those occupying soldiers cannot
be rehabilitated who committed war crimes, and only these former servicemen
are excluded from the property compensation according to the Law on Property
Restitution, as well.*" Furthermore, the Law on Rehabilitation stipulates that
rehabilitation and reparation is available also for persons who prove before
courts that they did not commit any war crimes, or participate in war crimes,
despite former decisions declaring them to be war criminals.™

Until 2017, the Agency for Restitution and the Ministry of Finance, as
a second instance administrative authority, rejected all restitution claims of
former owners and their descendants, where the former owner served in any
kind of military unit connected to armies occupying Serbia. Such interpretation
led to massive rejection of compensation claims of ethnic Germans deprived
of their full property based on the AVNO]J Decision of 21 November 1944,
since the vast majority of active-age male ethnic Germans were conscripted
into the German army or local militias during the Second World War. This
practice changed after the cornerstone decision of the Administrative Court
of Serbia, which unequivocally interpreted the relevant provisions of the two
laws in the following way: if a former occupying soldier was rehabilitated in
accordance with the Law on Rehabilitation, the effects of such rehabilitation

Zakon ovra¢anju oduzete imovine i obeStedenju 2011: Article s, paragraph 3 (3) stipulates
that persons servingin occupying forces acting on the territory of Serbia during the Second
World War, including their descendants are excluded from the rights to restitution and
compensation.

Zakon o rehabilitaciji 2011: Article 2, paragraph 2.

Zakon o rehabilitaciji 2011: Article 2, paragraph 3.
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are thatall consequences of the former decisions should be abolished, including
the confiscation of property, hence the rehabilitated soldiers, even those who
had been formally declared war criminals, have the right to property restitution
or compensation.’ Although in the above case, the rehabilitated person was
notan ethnic German, this interpretation of the Administrative Court had an
impact on all pending cases involving former ethnic Germans as well, hence
from 2017 onwards, the application for property compensation of former
German soldiers were admitted by the Serbian administration, more precisely
by the Ministry of Finance.*

The dilemmas related to the rehabilitation of executed
civilians, consequently declared to be war criminals

Another group of controversial cases is related to the rehabilitation of persons
executed by the partisans (mainly by OZNA) in the first days or weeks after
the liberation in 194 4. These persons were thereafter often declared to be war
criminals by military courts or, more often, by the State Commission for
the Determination of Crimes Committed by Invaders and Their Supporters
(hereinafter: State Commission for War Crimes). Various regional units of the
State Commission for War Crimes functioned as investigation administrative
bodies, decidingand evidencing persons committing crimes, between 1944 and
1948.% In sum, the State Commission evidenced 17,500 invader soldiers who
committed or participated in war crimes, and 8,500 domestic citizens.* In many
rehabilitation procedures before courts, descendants initiated the rehabilitation
of executed civilians, who were declared war criminals after their execution
by the State Commission for War Crimes. The relevant provisions of Article
2 of the Law on Rehabilitation are not unequivocal in terms of whether the

% Decision of the Administrative Court U-2847/2015 of 2 December 2016. 4.

% In practice, the Agency for Restitution continued for a while to reject such applications,
but the Ministry of Finance reversed.
GRAHEK RAVANICIC 2013: 154.

GRAHEK RAVANICIC 2013: 162.
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rehabilitation is excluded for civilians who are declared war criminals, or only
to occupying soldiers who are declared war criminals. In the light of paragraph
1 of Article 2, the second interpretation seems to be valid, while paragraph 2 of
the same article may suggest that even civilians can be excluded from the
rehabilitation.”

Some decisions, where the courts rejected the rehabilitation, were brought
to the Constitutional Court via constitutional complaints. In the majority
of these cases, the Constitutional Court upheld the position of the lower
courts, accepting that civilians who were declared war criminals by the State
Commission for War Crimes are excluded from rehabilitation, even in cases
in which the act qualified as participation in a war crime was a denunciation,
which is hardly an act of war crime. This elastic approach to the notion of war
crimes and assistance in war crimes in the 21" century, abolishing executions
without a court ruling, was criticised by dissenting judges.* In some other
cases, the Constitutional Court declared null and void some decisions of the
lower courts rejecting claims for the rehabilitation of persecuted or executed
civilians without proper reasoning.*

Despite the vague provisions of the relevant laws, taken together with the
sometimes inconsistent interpretation of those provisions by the administration
and courts, one may conclude that the relevant documents disclose that the
rehabilitation and reparation of ethnic Germans and ethnic Hungarians
persecuted and punished based on collective guilt is a living reality in Serbia.
Altogether more than 2,000 ethnic Germans or their descendants claimed reha-
bilitation, among them hundreds were executed without a trial.”° The majority

KORHECZ 2019: 9—10.

% Ustavni sud Republike Srbije Odluka br. Uz-8199/2016 od 15. septembra 2018. [ The
Constitutional Court of Serbia, Decision no. Uz-8199/2016 of 15 September 2018 with
dissenting opinion of the Judge]; KORHECZ 2019: 10.

% Ustavni sud Republike Srbije Odluka br. Uz-4668/2015 od februara 2018 [The Consti-
tutional Court of Serbia, Decision no. Uz-4668/2015 of February 2018] and Ustavni sud
Republike Srbije Odluka br. Uz-1016/2017 0d 20. maja 2011 [The Constitutional Court
of Serbia, Decison no. Uz-1016/17 of 20 May 2021].

% SAMARDZIC 2021: 231, 23 4.
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of them achieved rehabilitation. The most important case was conducted by
the High Court in Sombor,”" where 113 collectively punished and executed
ethnic Germans were rchabilitated within one procedure.”* Although the
number of rehabilitated, collectively punished Hungarians is fewer, their cases
were also often finished with success, moreover, in some cases non-pecuniary
damages for suffering pains in the detention camps were also rendered by
courts.”” The rehabilitation of collectively punished Germans and Hungarians
led to decisions on restitution and compensation, returning to former owners
and their descendants the property confiscated after the Second World War.
According to the documents of the Agency for Restitution, substantial property
was given back to applicants from Austria and Germany, mainly to descendants
of “Volksdeutschers—Donauschwaben”, whose property was confiscated on
the basis of the AVNOJ Decision of 21 November 1944. For example, the
German citizens claimed back altogether 10,904 hectares of agricultural land
in Vojvodina, out of which 1,652 hectares are already returned.” The citizens of
Austria claimed back altogether 6,736 hectares of agricultural land in Vojvodina,
out of which 1,581 hectares are already returned.” If we compare the amount of
restituted agricultural land with the amount of land owned by ethnic Germans
in Vojvodina before the Second World War, the difference is obvious. However,
if we take into account that in case of more than 90% of the land no restitution
claims were initiated, and if we compare the figures with the figures in Slovenia
and Croatia, this number does not seem that low after all.

" Visisud u Somboru: Resenje Reh. Broj 105/2012 0d 5.8.2013.

%% SAMARDZIC 2021: 22.4, 230.
% BozOKI2017: 239.
**  Agencija za restituciju 2022: 84-88.

> Agencija za restituciju 2022: 81-84.
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CONCLUDING REMARKS

The persecution and collective punishment of ethnic Germans, as well as part of
cthnic Hungariansat the end of and immediately after the Second World War in
Yugoslavia represents a shameful and sad moment in European history. During
the 1990s, after the fall of the totalitarian socialist regimes in Eastern and
Central Europe, circumstances required the facing with the totalitarian past,
including the persecutions and property deprivations committed by totalitarian
states. These measures included symbolic-political gestures, but also various
legal measures, including reparation, restitution and compensation for victims.
The tragic dismemberment of the socialist Yugoslav federation, accompanied
with violent nationalism and civil wars, made the ground fragile for measures
facing the totalitarian Yugoslav heritage. The military conflict on Yugoslav
soil served as a proper ground for new crimes and collective punishments,
and not the facing with past crimes and reparation of the victims. Even after
the conflicts, the legislative measures serving the potential rehabilitation and
reparation of persecuted ethnic Germans in Slovenia and in Croatia proved to
be restrictive, hampering rehabilitation and reparation. The peaceful transition
in Serbia began with a serious delay, but the enacted legislative framework for
the potential rehabilitation and reparation of persecuted ethnic Germans
and ethnic Hungarians was more favourable for the victims. Furthermore, it
was accompanied with symbolic and political measures and gestures serving
reconciliation. However, the process of rehabilitation and pecuniary reparation
in Serbia had proved to be cumbersome, partial and protracted.

There are various potential reasons and causes for such experiences in the
countries of former Yugoslavia, but among them, one for sure is there, the
unpopularity of the reparation for past mistakes and wrongdoings in general,
and concerning ethnic Germans in particular. Political decision-makers are
working for popularity and votes, and paying damages from the pockets of
citizens for the mistakes of the past is not among the popular measures, at least
not in the eyes of the majority.
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Balazs Vizi

Concluding Remarks — Collective Punishment,
Human Rights and Conflict Resolution

This conference on collective guilt went beyond just offering interesting
insights on the historical context of certain punitive actions that affected
many communities in Central and Eastern Europe after the Second World
War. The presentations and discussions also highlighted the present-day legal
and political effects of these events. From a broader perspective, we may say that
foralong time in history, collective punishment was part of conflicts and even
emerged in conflict resolutions as well. As our keynote speaker Professor De
Zayas pointed out, collective punishment is and was often part of warfare, and
itis deeply rooted in social attitudes and prejudices. Even if we have seen various
attempts for breaking with thislegacy already as early as the Westphalian peace
treaties in 1648, we had to witness horrible examples of collective punishment,
mass deportations, genocide, deprivation of human rights, etc. even in the
20 and 21% century. Apparently, political manipulation and indoctrination
recurrently reinforce hatred and discrimination against one or another group
of the society that may result in creatinga social attitude in which collective
punishment becomes an acceptable tool for revenging previous injustices. As
Bibé quoted (or invented) an old proverb from the Middle East, “no one is
more inclined to commit injustices than someone, who sees him/herself as
innocent victim of injustices”.!

If collective guilt is so much deeply rooted in a wider social context, how
can we understand what it entails under international law? From a strictly
legal stand, collective punishment is a concept deriving from the law of armed
conflict. It describes the punishment of a group for an act allegedly committed

1
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by one of its members and is prohibited in times of armed conflict. Article
33 of the 4™ Geneva Convention in 1949* gives a clear statement on this: “No
protected person may be punished for any offense he or she has not personally
committed. Collective penalties and likewise all measures of intimidation or
of terrorism are prohibited. Pillage is prohibited. Reprisals against protected
persons and their property is prohibited.” Not only the Geneva Conventions,
but also the practice of international criminal court procedures confirm that
international criminal law focuses on individual responsibility only and denies
any collective character of criminal responsibility. So, from alegal point of view,
in the context of armed conflicts, the issue seems to be properly addressed.
Still, the other side of the same coin is missing: human rights instruments do
not explicitly address collective punishment. Consequently, there isa genuine
gap in the protection of affected groups in situations outside of or short of
armed conflict.

However, as the presentations of this conference proved, the imposition of
collective punishment has been witnessed in situations outside armed conflict
as well, and such actions, tragically, are not only part of our human history,
but also an experience of our days.

After the Second World War, deprivation of property, of citizenship, and
mass deportations were introduced against Hungarians and Germanslivingin
Czechoslovakia, and similar measures were applied also in post-war Yugoslavia
under Tito as we could see in Professor Korhecz’s presentation. And yet, as we
all know, these tragic experiences and memories of the post-W W1II Tito era
could not prevent similar tragedies to happen in the 1990s wars during the
break-up of Yugoslavia and even today elsewhere.

What makes these actions even more threatening is that there have been
clear examples when those who agreed to apply collective punishment were
convinced of contributing to social justice, creating a more peaceful society.
In a broader context, the elimination of German minorities from Central
Europe after the Second World War was seen as a lasting and appropriate

Geneva Convention Relative to the Protection of Civilian Persons in Time of War of
12 August 1949, 75 UN.T.S. 973.
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solution for preventing future conflicts in the region, as Réka Marchut’s
presentation proved it.

Regarding the long shadow of the so-called Bene$ Decrees, both Professor
Rychlik and Professor Marusiak highlighted the symbolic position that these
post-war legal measures have in the modern history of Czechoslovakia and its
successor States, the Czech Republic and Slovakia. In Slovakia, attempts for
ahistorical reconciliation were only partly successful. Largely fruitful initiatives
were launched regarding the Carpathian Germans, when in 1991 reconciliatory
declarations were adopted in the Slovak Parliament. But no such initiative was
made vis-a-vis the Hungarian minority living in Slovakia, and as Professor
Fiala-Butora proved it convincingly in his presentation, despite the officially
declared historical character of these restrictive measures, there are many
examples for their application even today that result in land confiscations or
other restrictions.

But even without legal uncertainties, historical memory may have present-
day implications. As Professor Lonhdrt pointed it out in a Romanian context,
even the identification of perpetrators and victims can be debated for long
decades, as it happens in Romania regarding the evaluation of the tragic events
of the Second World War.

Can we simply conclude from the presentations of this conference that we
can learn from history, but we only learn that we never learn from history?
Or should we be a bit more optimistic?

Against this background, I believe we need to take a look at the legal cir-
cumstances in which these events and actions took place in Central Europe and
how international law developed in the past decades in this field. In our region,
most cases of collective punishment were introduced during or immediately
after the Second World War, when the major international instruments on
human rights and humanitarian law were not yet adopted. It can be argued
that the traumas of the Second World War created a feeling of strong revenge
that led decision-makers to the adoption of such collective restrictive measures.
But we also know that during these years many atrocities were committed or
tolerated by State authorities that went far beyond the legal measures adopted
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on collective punishment. It seems to be clear that under international treaties,
such as the Geneva Conventions or the most important human rights treaties
(i.e. the International Covenant on Civil and Political Rights, the European
Convention on Human Rights, etc.) adopted after 1949, there has not been
any legal basis for applying such measures based on collective guilt. Thatis true,
even if we know that international human rights treaties do not directly address
this question.’ Nevertheless, there are a few statements from which we may
derive that States do have a responsibility to prevent collective punishment and
address its consequences. The UN Human Rights Committee in its General
Comment 29* explicitly mentioned certain elements of “the international
protection of the rights of persons belonging to minorities” that “must be
respected in all circumstances”, such as the prohibition of genocide, the principle
of non-discrimination and the prohibition of deportation or forcible transfer of
population constituting a crime against humanity.’ In specific cases, when under
a state of emergency Turkey apparently applied collective punitive measures
against Kurdish villages, the European Court of Human Rights also stated
that there cannot be any justification for so serious ill-treatment of innocent
people.® What may be important here is that while such actions may violate
international human rights obligations,

“human rightslaw at present is unable to encompass the particular wrong done by collective
punishment, the imposition of sanctions on a group as such for an act allegedly committed
by one or some of its members, leaving affected groups not only without protection, but

without tools to bring about change and seck redress for collective punishment”.”

> KLOCKER 2020.

* CCPR/C/21/Rev.1/Add.11 General Comment No. 29: States of Emergency (Article 4),
31 August 2001.

> CCPR/C/21/Rev.1/Add.11 General Comment No. 29: States of Emergency (Article 4),

paragraphs 13 (c)-(d).

Yiylerv. Turkey (Merits and Just Satisfaction) no. 26973/9s, Court (Fourth Section),

24 July 2003.

7 KLOCKER 2020: 66.
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Regarding the historical injustices in Central and Eastern Europe, it would be
difficult to argue that States have any legal obligation under international law to
compensate collectively the victims of such injustices. Nevertheless, States today
do have an obligation to refrain from the application of collective discriminative
legal measures. In this context, addressing the lasting consequences of collective
punishment is not only a political, but also a legal question. There may be
aneed to realise and understand a certain logic of reparative actions in every
post-conflict situation. Recognition of the facts, moral compensation and
material compensation are equally important elements in this.

First of all, as it was recurrently highlighted in most of the presentations of
this conference, there cannot be any reconciliation without recognition — the
injustices committed by the State against a certain group or minority shall be
recognised as an injustice, even if it is seen as part of turmoiled historical events.
Asaconsequence, the elimination of normative collective restrictions from the
legal system is inevitable. Even if — for any political or historical reason — such
norms are still present in the legal system, State authorities should certainly
refrain from referring to or applying them in present-day circumstances.
A similarly important element is to face the moral consequences; no one can
expect a true social reconciliation between different groups of the society
without an apology from State authorities, even if long time has passed since
these actions. There should also be government initiatives to raise awareness
of the events, and to open public discussion on the consequences of collective
punishment with the participation of the victims or their descendants. What
seems to be the most problematic question, and what often hinders the previous
steps, is that of legal material compensation. How to restore property, what
costs will the State face if it recognises such injustices committed in the name
of the State? These are certainly very difficult, complex and delicate issues,
but it is also true that the question of material compensation may only be the
last step and not the first one. It seems to be reasonable to argue that if there is
a chance to recognise injustices and to address the moral aspects, a consensus
may be reached on material compensation as well.
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But before any of these three legal-political steps can take place, the
academia also has an outstanding responsibility to open forgotten issues
related to historical injustices and initiate discussions. I believe this conference
proved to be a useful forum for genuine dialogue between various academic
fields and different narratives. Hopefully such academic discussions could

lead to influencing the public discourse, and potentially also reconciliation.
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This book contributes to the academic debate on
collective punishment—guilt in Central Europe
in the post-World War II era and its consequences
to the present.

In this region, most collective restrictive measures
were introduced during or immediately after World
War II, in an atmosphere of trauma and revenge.

The book is premised on the need to realise and
understand the logic of reparative actions in every
post-conflict situation. Recognition of the facts,
moral compensation and material compensation
are equally important in this process.

The articles in this volume address not only the
legal and moral questions, but also touch upon
the problems of historic reconciliation and mater-
ial compensation. All these issues still pose today
a challenge to academic research, and influence

long-standing political debates on collective guilt.
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